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but World 


is his newspaper 


News of the World might be office gossip. News of the 
world is the World’s dish. And just which you mean, 
depends on where you put the capital ““W’s” and the 


+. 99 


lower-case “‘w’s. 


It’s the same with Coke. When used as the friendly 
abbreviation for Coca-Cola, Coke—like any proper 
noun, such as the name of your newspaper—requires a 
capital initial. With a small “‘c,” the word refers to 
something entirely different. 


We keep reminding you about this for reasons of clarity 
and correct usage. There’s another reason, too. Coke— 
with a capital ““C”—is our registered trade-mark; and 


good practice prompts the owner of a trade-mark to 
protect it diligently. 


Ask for it either way 
... both trade-marks 
mean the same thing. 


THE COCA-COLA COMPANY 
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S PANNING the whole world of government contracts questions, the swift 
regular releases of CCH’s Government Contracts Reports hurry to subscribers 
details of all new developments concerning:—Procurement, with its Bids, Con- 
tract Clauses, Labor Requirements, Contract Regulations—Settlement, with its 
Performance Costs, Price Adjustments, Payments, Supporting Vouchers, Appeal Is F 
Procedures, Judicial Review—Modification, whether by Supplemental Agree- a F 
ment, or Change Orders, or ‘‘Extras'’ Orders—Cancellations—Profit Limita- 





























tions—Renegotiation—Termination—Emergency Amortization. i 
What's more, everything is explained, organized, coordinated to give ay 
you always the very latest, complete picture of what's what in this field—to wh 
give you the facts and information you need, when you need them, in handling dra 
government contracts law puzzlers. the 
pre 
Wi 
Bai 
LABOR LAW REPORTS mn 
fro 
of 
Is it wage stabilization? Is it labor relations law? Wages and hours? Le 
Or any other angle of the law regulating employer-employee-union relations? De 
Then it is reported at once—fully, accurately, helpfully—in CCH's vigilant He 
Labor Law Reports. For informative weekly issues encompass the whole worka- 7 
day world of statutes, regulations, rulings, court and administrative decisions, po 
forms, instructions, and the like, concerning the important federal and state ph 
regulation of labor relations and wages and hours problems. wo 
Included are detailed explanations of emerging developments under the mu 
Taft-Hartley Act, National Labor Relations Act, Fair Labor Standards Act, vir 
Railway Labor Act, veterans’ reemployment rights, anti-discrimination laws, pan 
government contracts law relating to labor, anti-injunction laws, and state d | 
labor relations and wage-hour laws, among others. - 
Full and complete coverage is provided for the new wage stabilization aes 
provisions authorized under the Defense Production Act of 1950. 
Th 
in 
Tl 
on 
fol 
DesiGNeD specifically for the man concerned with the complex prob- to 
lems involving federal and state antitrust enforcement and regulation of trade of 
and business practices! The regular, biweekly releases of CCH's Trade Regu- Sc 
lation Reports dispatch to subscribers ‘‘the last word'’ on the Federal Trade U1 
Commission Act, Sherman and Clayton Antitrust Laws, Robinson-Patman Price ' 
Discrimination Act, state fair trade acts, state antitrust laws and other per- sth 
tinent trade regulatory laws—federal and state. str 
Court decisions interpreting these Acts, rulings of the Federal Trade in 
Commission, and its rules of practice and procedure are faithfully reported. St: 
Trade Practice Conference Rules are reproduced in full text. De 
In short, as a subscriber, you always know the what's what and why of ' ar 
all relevant changes and new developments—as they break. AY 
fac 
i sti 
Write for complete details on these and other fields of interest. 
COMMERCE, CLEARING, HOUSE, ING.. . 
PUBLISHERS OF TOPICAL LAW REPORTS 4 


CHICAGO 1 New Yor« 16 WASHINGTON 4 
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In This Issue 





ls Freedom for the Thought We Hate 
a Principle of the Constitution? 


Is there anything in the Constitution 
that erects a shelter of immunity in 
which men may hide, free from hin- 
drance, while they seek to overturn 
the very constitutional walls that 
protect them? Frederick Bernays 
Wiener, of the District of Columbia 
Bar, examines the history of this 
problem in an analysis that extends 
from the Constitutional Convention 
of 1787 to the opinion of Judge 
Learned Hand in United States v. 
Dennis, delivered in August, 1950. 
He pays particular attention to the 
political and constitutional philoso- 
phies of Jefferson and Holmes, whose 
words are often quoted by the Com- 
munist Party and its sympathizers to 
vindicate their immunity from legal 
sanctions while they work for the 
destruction of the American Govern- 
ment. (Page 177.) 


The Place of the Constitution 
in an Atomic Age 


The Constitution, John Marshall 
once wrote, was intended to endure 
for ages to come and, consequently, 
to be adapted to the various crises 
of human affairs. Professor Oliver 
Schroeder, Jr., of Western Reserve 
University, observes that the Con- 
stitution has survived and been 
strengthened by two great struggles 
in the past: the War Between the 
States.in the sixties and the Great 
Depression of the thirties. In his 
article on the “Constitution in an 
Atomic Age” he finds that we are 
facing a third great crisis. The Con- 
stitution will again prove flexible 





enough to carry us through, he de- 
clares, if the members of the legal 
profession cease to be part of what 
Toynbee calls the “dominant minor- 
ity” and resume their traditional role 
of “creative minority”. (Page 184.) 


Suggestions Offered for Publicizing 
Lawyers’ Reference Service 


The adoption of Lawyers’ Reference 
Plans in recent years has been one 
of the most important developments 
in improving the public relations of 
the Bar. Theodore Voorhees, of the 
Philadelphia Bar, a member of the 
American Bar Association’s Com- 
mittee on Lawyers’ Reference Serv- 
ice describes the possibilities of the 
service and tells how local bar asso- 
riations are building up their public 
relations by telling their communi- 
ties of the availability of the plan. 
He offers suggestions for members of 
local committees as to how to make 
the existence and purpose of the 
plan known to the public. (Page 187.) 


Robert N. Miller Describes 
Income Tax Project 


A federal judge once observed that 
interpreting our complex federal tax 
law is the despair of judges. The 
law is found not only in the Internal 
Revenue Code and Treasury Regu- 
lations, but also in a mass of court 
decisions and administrative prac- 
tices that are often vague and hard to 
find. The American Law Institute’s 
Income Tax Project is an attempt 
to do something about this situation, 
and what it is doing is described in 
this issue by Robert N. Miller, of 


the District of Columbia Bar. Mr. 
Miller notes that the project is, of 
course, concerned with technical 
changes, not with political and fiscal 
considerations which it regards as 
beyond its scope. (Page 191.) 


George Rose Writes of 
Minority Rights in Labor Relations 


The National Labor Relations Act 
recognizes the right of a majority 
to choose their bargaining repre- 
sentatives and to engage in collective 
activities through such representa- 
tives. George Rose, of the Indiana 
Bar, believes that the National La- 
bor Relations Board, has, “with sur- 
prising inconsistency, despite the un- 
mistakable language of the statute, 
condoned the employment of these 
collective activities by a minority 
group”. At the same time, the Board 
has apparently conceived it to be 
its duty to force all employees to join 
the union, a matter which is not to 
be found in the statute, Mr. Rose 
says. His article, “Labor Relations: 
Minority Rights versus Majority 
Rule”, takes the Board to task for 
some of its decisions on these points. 
(Page 195.) 


Ben W. Palmer Cites Dangers 
of Absolute Rule by Majority 


“All power corrupts. Absolute power 
corrupts absolutely.” Ben W. Palmer, 
of the Minnesota Bar, recalls Lord 
Acton’s words in examining what he 
believes to be a growing tendency to 
assume that because we have a de- 
mocracy, the majority must of neces- 
sity be right. He recalls that the 
Athenian democracy exiled Aristides 
and condemned Socrates to death, 
and he repeats the warnings of 
Adams, De Tocqueville, Emerson, 
and others, as to the effect of reliance 
on a count of noses to determine im- 
portant public questions. (Page 199.) 
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} Little a éx ka Zz ‘hhinatians 
Still First in 1951 


Usr ON EVIDENCE 


WIGMORE ON EVIDENCE 


Third Edition, 10 volumes 
With 1951 Pocket Supplement (in preparation) 
“Not only is this the best, by far the best, treatise on the Law of Evidence, it is also the 
best work ever produced on any comparable division of Anglo-American law.” 
Edmund M. Morgan 








Usr ON INTERNATIONAL LAW 


HYDE, INTERNATIONAL LAW 


CHIEFLY AS INTERPRETED AND APPLIED BY THE UNITED STATES 
Second Edition, 3 volumes 


“...mo investigator in the field of international law can forego Hyde’s assistance . . .” 
Manley O. Hudson 





Usr ON TRUSTS 


SCOTT ON TRUSTS 
With New shee Bouin Supplement 


. no lawyer engaged in the handling of trust problems can afford to be without 
its aid.” Richard R. Powell 


oe 
. 


FOR COMPLETE LIST of our publications, see our new 1951 Catalog. 





At your local law book dealer, or directly from the Publisher. 


LITTLE, BROWN & COMPANY 

34 Beacon St., Boston 6, Mass. 

Please send me the titles checked below. Check enclosed (] Charge my account [] 

[] Wiemore On Evivence, $125.00 (] Wiemore 195] SuppLtemMent On ty, $15.00 
[] Hype, INTERNATIONAL Law, $45.00 [] Scorr 1951 SuppLemMent ON y, $10.00 

[] Scorr On Trusts, $50.00 [] Prease Senp Me Your 1951 Catatoc 


Address 
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For the black and white facts 


of YOUR law practice... HUDOGRAPH 











The ‘‘Master’’ Audograph: the ideal 
combination dictating and transcribing ma- 
chine. Records on thin, lightweight, long- 
lasting plastic discs holding up to one hour’s 
dictation. Will operate wherever electric 
current is available. 





AUDOGRAPH sales and service in 180 principal 
cities of the U. S. See your Classified 
Telephone Directory—under “Dictating 
Machines.” Canada: Northern Electric 
Company, Ltd., sole authorized agents for 
the Dominion. Overseas: Westrex Corpora- 
tion (export affiliate of Western Electric 
Company) in 35 foreign countries. 


TRADE MARK “AUDOGRAPH™ REG, U. $. PAT, OFF 






When attorneys acquire the ABC (Added 
Business Capacity ) of AUDOGRAPH dictation, 
they at once increase the already consider- 
able capabilities of the “law secretary”... 
and their own capacity to produce. 

With AupocrapH at your elbow, you re- 
duce, immeasurably, the time and cost of 
getting the facts of your practice on paper. 
For AUDOGRAPH provides the means of ab- 
stracting cases, testimony, depositions; of 
recording important telephone conversa- 
tions; of preparing title reports and dis- 
posing of routine correspondence ...at your 
convenience as to time, place and conditions 
under which you conduct your practice. 

Your secretary, too, recognizes in 
AUDOGRAPH a release from pressure —the 
means of converting time lost while “taking” 
dictation into time gained for the transcrip- 
tion of the voluminous paper work that is a 
necessary part of every lawyer's practice. 

Mail the coupon, today .. . or phone your 
nearest AUDOCRAPH dealer for the full facts 
concerning the ABC of AuDoGRAPH in your 
profession. 






Dictating and tronscribing 
ore E-A-S-I-E-R 


with AUDOGRAPH 





CO: 
OG APH sm. 


THE GRAY MANUFACTURING COMPANY, HARTFORD 1, CONNECTICUT 


Send me Booklet 3-O—"Now We Really Get Things Donel” 
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First Choice 
of Executives 
in Washington 






SHALL WE 
SCRAP THE 
| CONSTITUTION? 






















Me 


A man who has spent half 
a century in the field of 
constitutional law shows 
how a group of men in our 
Federal Government have 
been consciously: 


UNDERMINING THE 
CONSTITUTION 


Read this startling new history of lawless 
government by Thomas James Norton, for- 
mer member of the bar of the U. S. Supreme 
Court. A step-by-step exposé of the way our 
basic rights are being destroyed. Every 
lawyer should own this new book. 


Index and Table of Cases — 367 pp. 
Send for copy om approval; Price $3.00 


THE DEVIN-ADAIR CO. 


Publishers 



























23 E. 26th St. 





New York City 











FRANK €. WEAKLY 
President 





















e key-man insurance 


preserves your client’s estate — 





takes full advantage of Section 115 (g) (3). 








This new provision, added to the Internal 
Revenue Code by the Revenue Act of 1950, 
is designed to help the stockholders of closely- 
held corporations. Under certain conditions it 
removes the threat that the redemption of a 
portion of the shares of a deceased stock- 
holder will result in a taxable dividend — 
helps the Estate to raise funds for death taxes. 


But will the corporation have the surplus funds 
to redeem a portion of the stock? 


You can help your client guarantee that this 
cash will be on hand when it's needed. How? 


The Prudential Insurance Company of America 


A mutual life insurance company 


Home Office 
Newark, N.J. 


Western Home Office 
Los Angeles, Calif. 


With Prudential Key-Man Insurance — a new 
and economical method of providing cash for 
death taxes. 


The premiums on Key-Man Insurance can be 
paid for by the corporation from undistributed 
profits — without increasing the income tax 
liability of stockholders. 


Recommend a Key-Man plan to your client. 
The Prudential way is the safe and sure way 
to conserve his estate. 


Call your Prudential Agency today for details. 











Canadian Head Office 
Toronto, Ont., Canada 
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With an IBM Electric Typewriter, your secretary will turn out the 
most beautiful and distinctive-looking work you’ve ever seen. Wher- 
ever your letters go, their fine appearance will reflect credit on you 
and on your company. 

Your secretary will type faster, yet actually use far less energy 
doing it. She'll be able to devote more time to other important work. 

So many exclusive time-saving, money-saving features are yours 
with an IBM Electric Typewriter, you'll certainly want to investigate 
its advantages without delay. 


[BM | Electite Typewritou 


INTERNATIONAL BUSINESS MACHINES CORPORATION 


The Executive* Model IBM Electric 
Typewriter produces work with the 
appearance of a printed page. Even 
right-hand margins. Choice of 5 
type styles. Saves typesetting costs. 

*Trade-mark 


IBM, Dept. AB-1 
590 Madison Avenue, New York 22, N. Y. 


[] I'd like to see a demonstration of 
the IBM Electric Typewriter. 


Please send brochure. 





Name (please print) 





Company 





Address 
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INTERNATIONAL CRIME 
and the 


U.S. CONSTITUTION 


By OLIVER SCHROEDER, Jr., 
Member, Section of International and Comparative Law, 
American Bar Association. 
Faculty of Western Reserve Law School. 


EIGHTY PAGES, INCLUDING THE TEXT OF THE 
UNITED NATIONS CONVENTION ON GENOCIDE 
ONE DOLLAR 
For hundreds of years the mass extermination 
of peoples has been a moral crime only. Will 
our Constitution permit the ratification of an 
agreement to prevent and punish the now in- 
ternationally recognized crime of genocide? 
Mr. Schroeder examines the Constitution and 
contends that the power to ratify does exist. 


The Press of Western Reserve University 
Cleveland 6, Ohio 


Please send _____.____ copy(ies) of International 
Crime and the U. S. Constitution to 





C7 Amount enclosed $_--_»___ 
Make checks payabie to Western Reserve University. 




































1951 ANNUAL MEETING 


NEW YORK CITY 
September 17-21, 1951 


The Seventy-Fourth Annual Meeting 
of the American Bar Association will 
be held in New York City, September 
17 to 21, 1951. Further information 
with respect to the meeting will be 
published in forthcoming issues of 
the JouRNAL. 


Detailed announcement with re- 
spect to the making of hotel reserva- 
tions may be found in the February, 
1951, issue of the JouRNAL. 








Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers aimost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, of to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 
FIDELITY & GUARANTY 
INSURANCE CORP., 
Baltimore 3, Md. 
FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 





Originators of the Siogon: 


“Consult your Agent o 
Broker as you would your 
Doctor or Lowver’ 
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LAW OFFICE 
ORGANIZATION 


By Reginald Heber Smith of the Boston Bar 


Our third reprinting of 
this useful pamphlet. 
Price 50 cents. 


Copies may be secured 
AMERICAN BAR ASSOCIATION JOURNAL 


1140 North Dearborn Street 
Chicago 10, Illinois 
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NEW! 2: 
mw ENERGY-SAVER 

FOR LAWYERS.. 


Contoura* 
PORTABLE PHOTO-COPIER 


MAKE EXACT COPIES OF 

® Excerpts from law reviews and legal 
books at Bar Association and other 
libraries. 

® Printed judicial and administrative 
opinions. 

® Printed pleadings, transcripts of evi- 
dence, and briefs in records of appeal. 

® Wil!s, deeds, pleadings in offices of 
the various clerks of court. 

® Letters, law memoranda, briefs and 
aii other documents in your own office. 


— 























————_______ ___.____—___—__ 














A 
BINDER 


for your 


JOURNAL 


$2.25 postpaid Check 
must be mailed with order 


AMERICAN BAR ASSOCIATION JOURNAL 


1140 Norih Dearborn Street, Chicago 10, Ill. 























COPIES ANYTHING ANYWHERE 
—‘“Contoura” authenticates your 
findings . . . makes exact copies of 
writing, drawings or printing regard- 
less of color of ink, pencil or crayon 

. including tightly bound volumes; 
its unique cushion conforms the photo 
paper to the page contour. 


TRULY PORTABLE — Only 4 ibs., 
compact “‘Contoura”’ fits in a brief- 
case. Comes in two sizes: Research 
Model for 8” x 10” copies; Legal 
Model for 812” x 14” copies. 


SAVES TIME AND MONEY — “'Con- 
toura™ saves hours of longhand copy- 
ing or typing, proof-reading and 
checking . . . avoids errors of each. 
Increases accuracy and efficiency 
of research and investigation. Con- 
trasted to photostating or microfilm- 
ing, ‘““Contoura”’ copies cost only 5o 
(8”x10”) . . . retain their clarity 
indefinitely. 

SIMPLE TO OPERATE — Under ror- 
mal room lighting . . . no darkroom 
is needed. Standard photographic 
chemicals develop your prints. 
AFFORDS CONVENIENCE — Expo- 
sures may be made right where your 
subject matter is available . . . and 
developed later when convenient for 
you, 


Write for Free Folder Today! 


*Patent Pending 


F. G. LUDWIG, ASSOCIATES 


- 15 Pease Road 
Woodbridge, Conn. y 
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PRACTICAL 


guide 













































to the laws and regulations appli- 
cable to each step in labor-man- 
agement relations 


organized so that you can easily 
and quickly find the law—and the 
authorities—on YOUR problem 


THE LAW 
OF LABOR 
RELATIONS 


by Benjamin Werne 


@ clearly states what the law is on 
hundreds of specific situations, 
with examples and convenient check 
lists for ascertaining what ruling 
applies to a particular situation. 


@ cites authorities on every point — 
over 2200 altogether — with quota- 
tions from precedent-making court 
decisions and Labor Board rulings. 


@ shows how to draft a good contract, 
free from points that may cause 
future trouble; explains each step 
in legal procedures for settling dis- 
putes. 


The Law of Labor Relations 


is a convenient authoritative source of 
the law on the many questions involving 
representation, unfair practices, the re- 
spective rights and obligations of unions 
and management, collective bargaining, 
drafting a contract, operating under it, 
and judicial review. 

And it gives you an invaluable index 
to authorities on every point. 


You will find this a most useful aid 
whenever you are called upon to ad- 
vise either labor or management. 


auumm SEE IT ON APPROVAL 


THE MACMILLAN CO., 60 Fifth Ave., New York 11 


i 
Please send me a copy of The Law of Labor ' 
Relations @ $5.75. I will either remit in §j 
full or return the book in 10 days. i 


i 
: 
pe CCD) aL S 5 1 
I 


ee 
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ANNOUNCEMENT 
of 
1951 Essay Contest 


Conducted by 
AMERICAN BAR ASSOCIATION 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, deceased. 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: 
On or before April 2, 1951. 


Amount of Prize: 
Twenty-five Hundred Dollars. 


Subject To Be Discussed: 


“The First Ten Amendments: The Character, the Status, 
and the Relative Importance and Dignity of the Rights Guar- 
anteed Thereby.” 


Eligibility: 


The Contest will be open to all members of the Association 
in good standing, including new members elected prior to 
March 1, 1951 (except previous winners, members of the Board 
of Governors, Officers and employees of the Association), who 
have paid their annual dues to the Association for the current 
fiscal year in which the essay is to be submitted. 

No essay will be accepted unless prepared for this Contest 
and not previously published. Each entryman will be required 
to assign to the Association all right, title and interest in the 
essay submitted. 

An essay shall be restricted to 5,000 words, including 
quoted matter and citations in the text. Footnotes or notes fol- 
lowing the essay will not be included in the computation of 
the number of words, but excessive documentation in notes 
may be penalized by the judges of the Contest. Clearness and 
brevity of expression and absence of iteration or undue prolix- 
ity will be taken into favorable consideration. 

Anyone wishing to enter the Contest should communicate 
promptly with the Executive Secretary of the Association, who 
will furnish further information and instructions. 


AMERICAN BAR ASSOCIATION 
1140 North Dearborn Street Chicago 10, Illinois 



































AMERICAN 
BAR ASSOCIATION 
1950-51 


President CODY FOWLER, Citizens Building, Tampa 2, Florida 
« Chairman, House of Delegates, ROY E. WILLY, Security No- 
tional Bank Building, Sioux Falls, South Dakota . Secretary 
JOSEPH D. STECHER, Toledo Trust Building, Toledo 4, Ohio - 
Treasurer HAROLD H. BREDELL, Consolidated Building, Indian- 
apolis 4, Indiana + Executive Secretary OLIVE G. RICKER, 
1140 N. Dearborn Street, Chicago 10, Illinois. 


BOARD OF GOVERNORS 


The President, } 
The Chairman of the House of Delegates, 
The Secretary, Ex Officio 
The Treasurer, 
HAROLD J. GALLAGHER, Last Retiring President, 

15 Broad Street, New York, New York 
TAPPAN GREGORY, Editor-in-Chief, 

American Bar Association Journal, 

105 South LaSalle Street, Chicago 3, Illinois 


First Circuit ROBERT W. UPTON, 14 Park Street, Con- 
cord, New Hampshire 

Second Circuit E. J. Dimock, 165 Broadway, New York 6, 
New York 


Third Circuit WILLIAM W. EVANS, 129 Market Street, 
Paterson, New Jersey 


Fourth Circuit WALTER M. BASTIAN, United States District 
Court for the District of Columbia, Wash- 
ington, D. C. 

Fifth Circuit ROBERT G. STOREY, Republic Bank Build- 
ing, Dallas 1, Texas 

Sixth Circuit GEORGE E. BRAND, Cadillac Building, De- 


troit 26, Michigan 


Seventh Circuit | ALBERT J. HARNO, University of Illinois Law 
School, Urbana, Illinois 


Eighth Circuit FREDERIC M. MILLER, Bankers Trust Build- 
ing, Des Moines, lowa 


Ninth Circuit SIDNEY TEISER, Equitable Building, Port- 
land 4, Oregon 

Tenth Circuit ALVIN RICHARDS, Pure Oil Company, Tulsa, 
Oklahoma 


Persons eligible for membership in the Association may 
become such on being proposed in writing by a member, 
approved by the Committee on Admissions for his State, and 
elected by the Board of Governors (Constitution, Article II, 
Section 1; By-laws, Article I, Section I). Dues are $12.00 a year, 
except for the first two years after his or her admission to the 
Bar, the dues of a member are $3.00 per year, and for three 
years thereafter $6.00 per year. Blank forms of proposal for 
membership may be obtained from the Association offices at 
1140 North Dearborn Street, Chicago 10, Illinois. 

















Corporations & Partnerships 


Analyzes, interprets the Internal Revenue 
@bde in relation to corporation income taxes, 
determination and distribution of partnership 
income. Includes amendments of Revenue Act 
of 1950; footnotes call attention to changes 
effected by 1950 Excess Profits Tax Act. Points our 
conflicting decisions, deviations from accepted doc- 
trines. Helpful advice, suggested procedures in cases 
where ambiguous statutory provisions are not clarified 
by judicial provisions. 2 vols. $20. 


Excess Profits Tax 
on Corporations 


Examines in detail particular problems of 
new provisions of the Internal Revenue Code 
brought about by enactment of the Excess 
Profits Tax Act of 1950. Takes up all features 
of the new law; interprets, analyzes its phi- 
losophy and objectives. Summarizes developments 
of this phase of corporate taxation berween the old 
law and present concept. Far-sighted discussions of 
alrernative options show their advantages, disadvan- 
tages; indicate best course under varying conditions. * 
In production. $10. 


Estates, Trusts & Gifts 


Compact explanation of provisions of the In- 
ternal Revenue Code affecting estate and gift 
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“Freedom for the Thought That We Hate’: 





Is It a Principle of the Constitution ? 


by Frederick Bernays Wiener * of the District of Columbia Bar 


® ‘Freedom for the thought that we hate” is a phrase from Justice Holmes’ dissenting 


opinion in United States v. Schwimmer, where an alien was denied citizenship because 


she refused to profess her willingness to bear arms in defense of the United States.. The 


phrase has now been appropriated by Communists, fellow travelers and others who 


seek to throw a cloak of constitutional immunity about the shoulders of men who ad- 


vocate the overthrow of the United States Government. In this article, Mr. Wiener 


examines this constitutional argument, tracing its course from the records of the Con- 


stitutional Convention through the philosophy of Jefferson and the opinions of Holmes 


and Brandeis to Judge Learned Hand's opinion in United States v. Dennis, handed 


down last August. 





# As the temperature of the Cold 
War continues steadily to rise, as 
our legislatures! and courts? come 
to closer grips with the nature—and 
the menace—of world communism, 
Amerjcan lawyers are necessarily 
forced to inquire whether there is 
anything in the Constitution of the 
United States that guarantees im- 
munity, or even possible success, for 
those who seek to replace the model 
of government fashioned at Phila- 
delphia in 1787 with the pattern 
forged at Petrograd in 1917-1918 
and since further developed in the 
Kremlin at Moscow. 

To what extent, if at all, is “free- 
dom for the thought that we hate” a 
principle of our Constitution? Is it 
the theory of our fundamental law 
“that the best test of the truth is the 
power of the thought to get itself 
accepted in the competition of the 
market”? Is there anything in the 
Constitution that requires the Gov- 
ernment to stay its hand against 


those who would overthrow it, and 
to “let them stand undisturbed as 
monuments of the safety with which 
error of opinion may be tolerated 
when reason is left free to combat 
it”? 

One decision by a sharply divided 
Supreme Court, which espoused and 
approved earlier minority expres- 
sions to the same effect, lends strong 
support to those who would answer 
all of the foregoing questions with 


resounding affirmatives. This paper 
will briefly set out the decisions in 
question and will then inquire wheth- 
er the views therein expressed are 
sound as a matter of history and 
constitutional interpretation. 


1943 Supreme Court Case Holds 
Communists Can Be Good Americans 
In Schneiderman v. United States,’ 
the Supreme Court held, in substance 
and effect, that one who was admit- 
tedly a good Communist was also a 
good American duly attached to the 
principles of the Constitution of 
the United States. Three justices 
dissented;* one abstained because dis- 
qualified, a disqualification which, 
he suggested, was fully shared by the 
writer of the Court’s opinion.5 

The Schneiderman decision came 
down in the summer of 1943, almost 
in the exact middle of the war,® 
when most persons and many lawyers 
were preoccupied with more pressing 
problems.’ Certainly it attracted sur- 





1. See, e. g., the Internal Security Act of 1950, 
Pub. Law No. 831, 81st Cong.; the Mundt Bill, 
H. R. 5852, 80th Cong., passed the House, May 
19, 1948 (94 Cong. Rec. 6149). 

2. E. g., Americon Communications Association 
v. Douds, 339 U. S. 382; United States v. Dennis, 
183, F. (2d) 201 (C. A. 2d), decided August 1, 1950, 
cert. granted 340 U. S. 863. 

3. 320 U. S. 118. 

4. Stone, C. J., Roberts and Frankfurter, JJ. 

5. 320 U. S. at 207: 

“Mr. Justice Jackson: 

“| do not participate in this decision. This 
cose was instituted in June of 1939 and tried in 
December of that year. In January 1940, | became 
Attorney General of the United States and suc- 
ceeded to official responsibility for it. 309 U. S. 
iii. This | have considered a cause for disquoli- 
fication, and | desire the reason to be a motter 
of record.” 


309 U. S. iii indicates that Robert H. Jackson, 
Solicitor General, became Attorney Genera! vice 
Frank Murphy, appointed Associate Justice of 
the Supreme Court. Mr. Justice Murphy wrote the 
majority opinion in the Schneiderman case. 

6. Pearl Harbor was bombed December 7, 1941, 
and the Japanese Government notified its willing- 
ness to surrender on August 14, 1945, some forty- 
four months later. The Schneiderman decision was 
handed down on June 21, 1943, about eighteen 
and one half months after Pearl Harbor. 

7. It may or may not be significant that Hammer 
v. Dagenhart, 247 U. S. 251, which held uncon- 
stitutional the first Child Labor Law and which 
was, until its demise (whittled away by, inter 
alia, Kentucky Whip Collar Co. v. Illinois R. Co., 
299 U. S. 334; overruled by United Stotes v. 
Darby, 312 U. S. 109), probably one of the most 
indefensible decisions of all time, was also de- 
cided in the middle of a world war, in June, 1918. 
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prisingly little attention in contem- 
porary professional literature.* At 
the time, Soviet Russia was our ally, 
busily engaged, as were we, in the 
thoroughly laudable enterprise of 
killing Nazis. Moreover, Schneider- 
man had been represented at the 
argument by Mr. Wendell Willkie, 
then but recently returned from his 
global tour.® There was news value, 
there was perhaps even a certain 
appeal, in the spectacle of the titular 
head of the Republican Party urging 
that the highest court in the land 
hold that an admitted Communist 
was just as good an American as 
anyone else. If the contention was 
sound, it would be additional proof 
of Willkie’s “One World” thesis. And 
certainly, if a single formula could 
contain both Communism and Re- 
publicanism (including the latter in 
lower case), that circumstance would 
assuredly not exacerbate American- 
Soviet relations.’® At any rate, a ma- 
jority of the Court, in a proceeding 
to denaturalize one who had been 
a leader in Communist Party activi- 


ties for some twenty years on the 
ground that he had not been at- 
tached, at the time of his naturaliza- 
tion, to the principles of the Consti- 
tution, set aside concurrent findings 
by two lower courts that he had not 
been so attached, and proceeded to 
re-examine the evidence in Schneider- 
man’s favor. Whether, as some wag 
has suggested, the decision repre- 
sented a victory for the Popular 
Front theme of Communist propa- 
ganda in the very chamber of the 
Supreme Court itself, is a matter that 
every lawyer will have to determine 
for himself after reading the opin- 
ions, and—ideally—the record in the 
case. At any rate, Schneiderman re- 
mained an American citizen—and 
he is currently still a leader in Com- 
munist activities on the West Coast. 

What is certain, however, is that 
the Schneiderman decision over- 


threw well-settled rules of evidence™ 
and of the law of naturalization,!” 
and that, for all practical purposes, 
it ended the Government’s wartime 
denaturalization program 


(except 


only in the grossest cases of fraud).'* 
It thinned down the concept of “at- 
tachment to the principles of the 
Constitution” until any resident 
alien could be naturalized provided 
only he did not commit active trea- 
son.1* The ground lost there has 
been regained only in part.’® It is 
true that, as to the narrow substan- 
tive portions of the Schneiderman 
case, namely, whether the Commu- 
nist Party advocates the overthrow of 
the Government by force and vio- 
lence, and whether Communist aims 
are compatible with the principles 
of the American Constitution, con- 
siderable advances have been made. 
The opinion of Mr. Justice Jackson 
in the Douds case'® is eloquent as 
to the differences between Commu- 
nism and Americanism, and between 
the Communist Party and other (and 
genuine) political parties. Judge 
Learned Hand’s opinion in United 
States v. Dennis,!" likewise, is illu- 
minating as to what the aims of the 
Communist Party of America really 
are. But the purpose of this paper 





8. The Schneiderman case evoked only two full 
length articles, two longish notes, and four recent 
case comments. Timasheff, ‘‘The Schneiderman 
Case—Its Political Aspects’, 12 Ford Ll. Rev. 
209; Kennedy, ‘“‘The Schneiderman Case-—Some 
Legal Aspects’, 12 Ford L. Rev. 231; Hefferman, 
“Communism, Constitutionalism and the Principle 
of Contradiction’’, 32 Geo. L. J. 405; ‘The Schneid- 
erman Case: Two Views (i. Nullification of the 
Naturalization Laws?; II. imputation of Guilt and 
Free Speech)'’ 12 Geo. Wash. L. Rev. 215; 3 Law. 
Guild Rev. (July-Aug. 1943) 43; 42 Mich. L. Rev. 
184; 7 U. of Detroit L. J. 41; 28 Wash. U. L. Q. 
275. 

9. Mr. Willkie returned to Washington from 
his trip on October 14, 1942 (New York Times, 
Oct. 15, 1942, page 1), and argued the Schneider- 
man case (for the first time) on November 9, 
1942. J. Sup. Ct., Oct. T. 1942, pages 56-57. He 
reargued it on March 12, 1943. Ibid., page 184. 

10. The Court's opinion states (320 U. S. at 
119}, ‘We agree with our brethren of the minority 
that our relations with Russia, as well as our 
views regarding its government and the merits 
of « ism are i terial to a decision of 
this case.’ And the dissent said (320 U.S. at 171- 
172}, “‘The case obviously has nothing to do with 
our relations with Russia, where petitioner was 
born, or with our past or present views of the 
Russian political or social system."’ The circum- 
stance that both opinions mention American rela- 
tions with Russia while insisting that they are 
irrelevant strongly suggests to the initiated that 
Soviet-American relations were in fact discussed 
by the members of the Court while the case was 
under consideration. 

11. “The finality which attaches to the trial 
court's determinations of fact from evidence heard 
in open court, and which ordinarily saves them 
from an appellate court's intermeddling, should 
not be remembered in every case save this one 
alone."’ Stone, C. J., dissenting, 320 U. S., at 
170. Cf. Rule 52(a), Fed. R. Civ. Proc. 
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12. "Until now this Court, without a dissenting 
voice, has many times held that in a suit under 
this. statute [§15 of the Act of June 29, 1906, 
8 U. S. C. (1926 ed.) 405] it is the duty of the 
court to render a judgment cancelling the certifi- 
cate of naturalization if the court finds upon 
evidence that the applicant did not satisfy the 
conditions which Congress had made prerequisite 
to the award of citizenship. [Citing seven cases, 
from 225 U. S. to 311 U. S.]"" Stone, C. J., dis- 
senting, 320 U. S. at 172-173. 


13. Knaver v. United States, 328 U. S. 654; 
Siegel v. United States, 152 F. (2d) 614 (C. C. A. 
2d), certiorari denied, 328 U. S. 868. Knaver had 
said, when questioned as to how he reconciled 
his Nazi sentiments with his American citizenship, 
that the latter was “a good thing to hide be- 
hind"’. Siegel had written, a month before natu- 
ralization, ‘‘in a war | belong in my homeland", 
“There is my place’, “if | now become a citi- 
zen . . . by no means does it mean the break 
with my homeland and my nation’. But two 
justices in the Knauer case dissented, on the ex- 
pressed ground that Congress lacked constitu- 
tional power to revoke a naturalization admitted- 
ly obtained by fraud! 

The Schneiderman case ended denaturalization 
efforts aimed at Communists, while the decision 
in Boumgortner v. United States, 322 U. S. 665, 
effectually stopped the drive against Nazis. For 
a review of the war-time program, written by the 
official in charge, see Balch, “‘Denaturalization 
Based on Disloyalty and Disbelief in Constitutional 
Principles’, 29 Minn. L. Rev. 405. 


14, In United States v. Rossier, 144 F. (2d) 463, 
465 (C. C. A. 2d), L. Hand, J., had said: 

“That attachment to the principles of the Con- 
stitution which the law exacts at naturalization 
is not addressed to the heart; it demands no 
affection for, or even approval of, a democratic 
system of government; but merely an acceptance 
of the fundamental political habits and attitudes 


which here prevail, and a willingness to obey 
the laws which may result from them. Naturalize- 
tion expresses the alien's voluntary initiation into 
the new society of his choice; his change of 
allegiance may be dictated by any purpose, how- 
ever personal and selfish, so be it it is not in- 
consistent with a willingness to throw in his lot 
with that society and make its fate his own. 
Patriotism is not a condition of naturalization, 
any more than it is of continued native citizen- 
ship."’ 

And in United Stotes v. Korner, 56 F. Supp. 242 
(S. D. Calif.), Pierson Hall, D. J., had held that 
there was no ground for cancelling a certificate 
of naturalization on the ground of lack of attach- 
ment to the principles of the Constitution, even 
where it was shown that the defendant was o 
member of the German-American Bund during 
the entire five-year period prior to his naturaliza- 
tion, because it was not shown that his activities 
fell afoul of the ‘‘clear and present danger’’ rule. 

The difficulty with these cases is that they re- 
quire the applicant for citizenship to be merely 
law-abiding—which is of course all that is re- 
quired of any alien. Though frequently overlooked, 
it is the law that every alien dwelling here owes 
a temporary allegiance to the United States, so 
much so that, if he fails in that allegiance and 
extends aid and comfort to the enemy, he com- 
mits an act of treason. Carlisle v. United States, 
16 Wall. 147; Radich v. Hutchins, 95 U. S. 210. 
Compare note 55, infra. 

15. See Stasiukevich v. Nicoll, 168 F. (2d) 
474, 477 (C. C. A. Ist), declining to follow the 
Rossler case; and see the legislative history set 
out in note 55, infra. Note also the limited grant 
of certoriari in the Dennis case, 340 U. S. 863 

16. American Communications 
Douds, 339 U. S. 382. 

17. United States v. Dennis, 183 F. (2d) 20) 
(C. A. 2d), decided August 1, 1950, cert. granted 
340 U. S. 863. 
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is not to belabor with the lash a dead 
(or certainly dying) horse; the 
Schneiderman decision even now has 
something of the eerie quality of a 
half-remembered nightmare. Rather, 
the object is, as has been stated, to 
examine the historical validity of the 
constitutional theories which under- 
lie the decision. 


Schneiderman Effect 

Was To Rewrite Naturalization Laws 
Here are the passages in the Schnei- 
derman opinion that bear on the 
present problem: 

We brought this case here on cer- 
tiorari . . . because of its importance 
and its possible relation to freedom 
of thought.18 

> * * 

We should let our judgment be 
guided so far as the law permits by 
the spirit of freedom and tolerance 


in which our nation was founded 
19 


But because of our firmly rooted 
tradition of freedom of belief, we 
certainly will not presume in constru- 
ing the naturalization and denaturali- 
zation acts that Congress meant to 
circumscribe liberty of political thought 
by general phrases in those statutes.?° 

* * * 


The constitutional fathers, fresh 
from a revolution, did not forge a 
political straitjacket for the genera- 
tions to come.?! Instead they wrote 
Article 5 and the First Amendment, 
guaranteeing freedom of thought, 
soon followed . . . [Article 5] and 
the many important and far-reaching 
changes made in the Constitution 
since 1787 refute the idea that at- 
tachment to any particular provision 
or provisions is essential, or that one 
who advocates radical changes is neces- 
sarily not attached to the Constitu- 
tion.22 
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Whatever attitude we may individ- 
ually hold toward persons and organi- 
zations that believe in or advocate 
extensive changes in our existing or- 
der, it should be our desire and con- 
cern at all times to uphold the right 
of free discussion and free thinking 
to which we as a people claim primary 
attachment.23 

+ * > 


If any provisions of the Constitu- 
tion can be singled out as requiring 
unqualified attachment, they are the 
guaranties of the Bill of Rights and 
especially that of freedom of thought 
contained in the First Amendment.*4 
The effect of this decision, as has 

been noted, was to rewrite the de- 
naturalization law, and also—far 
more significant—to water down the 
essential principles of the Constitu- 
tion, to which all aliens seeking 
naturalization must be attached, to 
just two: freedom of speech and the 
amending procedures of Article V. 
At this point it is not necessary to 
dwell on the sarcastic dissent which 
the latter part of the decision 
evoked;?5 we are concerned only with 
the source of the majority's doctrine. 
That doctrine, embracing a broad 
concept of freedom of thought, was 
specifically based on the dissenting 
opinion of Mr. Justice Holmes in 
United States v- Schwimmer.** The 
Schneiderman opinion cites that dis- 
sent with obvious approval no less 
than four times,?? and then goes on 
to quote therefrom Holmes’ famous 
sentence, 
. if there is any principle of the 
Constitution that more imperatively 
calls for attachment than any other 


it is the principle of free thought— 
not free thought for those who agree 


Harris and Ewing 


Frederick Bernays Wiener was born 
in New York and educated at Brown 
University and Harvard Law School. He 
was first admitted to the Rhode Island 
Bar, where he practiced for several years. 
With the Department of Justice from 1937 
to 1941, he later served for four and a 
half years in the Army. He now practices 
alone in Washington, specializing in ap- 
pellate cases and in military law pro- 
ceedings. He is the author of Effective 
Appellate Advocacy. 





with us but freedom for the thought 
that we hate.28 


It may be convenient to digress 


for a moment to consider the 
Schwimmer case. Rosika Schwimmer 
—speak it softly—was a fairly fuzzy- 
minded, world-brotherhood, there-is- 
no-sovereignty brand of female paci- 
fist.2° The record in her case amply 
supported a holding that, in conse- 





18. 320 U. S. at 119. 

19. 320 U. S. at 120. 

20. 320 U. S. at 132. 

21. Footnote in original, quoting from Jeffer- 
son's letter to Samuel Kercheval and from his 
First Inaugural Address; see pages 221 and 222 
delow, 

22. 320 U. S. at 137, citing and quoting from 
the dissenting opinion of Holmes, J., in United 
States v. Schwimmer, 279 U. S. 644, 653-655; see 
pages 179 and 180 below. 

23. 320 U. S. at 139. 

24. 320 U. S. at 144, citing the Holmes dissent 
n the Schwimmer case. 

25. “‘My brethren of the majority do not 
deny that there are principles of the Constitution. 
The Congress of 1795, which passed the statute 
requiring an applicant for naturalization to estab- 
sh that he has ‘behaved as a man. . . attached 
'o the principles of the Constitution’ (1 Stat. 414, 
¢. 20), evidently did not doubt that there were. 
For some of its members had sat in the Con- 


stitutional Convention. In the absence of any 
disclaimer | shall assume that there are such 
principles and that among them are at least the 
principle of constitutional protection of civil rights 
and of life, liberty and property, the principle of 
representative government, and the principle that 
constitutional laws are not to be broken down 
by planned disobedience. | assume also that oll 
the principles of the Constitution are hostile to 
dictatorship and minority rule; and that it is 
a principle of our Constitution that change in 
the organization of our government is to be 
effected by the orderly procedures ordained by 
the Constitution and not by force or fraud." 
Stone, C. J., dissenting, 320 U. S. at 181. 

26. Schwimmer v. United States, 279 U. S. 
644, 653. 

27. 320 U. S. at 132, 135, 138, 144. 

28. 279 U. S. at 654-655, quoted with approval, 
320 U. S. at 138. 

29. Mme. Schwimmer had been the guiding 
spirit behind Henry Ford's Peace Ship in 1915 


and his drive to ‘‘get the boys out of the trenches 
by Christmas’’. New York Times, August 4, 1948, 
page 21. 

Here are some excerpts from the record in her 
naturalization case (No. 484, Oct. T. 1928) which 
reflect her attitude: 

“That *! have no nationalistic feeling’ is evident 
from the fact that | wish to give up the nation- 
ality of my birth and to adopt a country which 
is based on principles and institutions more in 
harmony with my ideals. My ‘cosmic conscious- 
ness of belonging to the human family’ is shared 
by all those who believe that all human beings 
are the children of God." R. 12. 

““! am always ready to tell anyone who wants‘ 
to hear it that | am an uncompromising pacifist 
and would not fight. In my writings and in my 
lectures | take up the question of war and paci- 
fism if | am asked for that. in response to the 
question, ‘If you were called to the service, say os 
@ nurse, or as some one to give cheer to the 
soldiers, and you were at some place in a wor— 
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quence, she was not sufficiently at- 
tached to the principles of the Con- 
stitution to be entitled to citizenship. 
At the time of her examination, 
she was some 50 years old, yet the 
naturalization officials, with their cus- 
tomary humorless literalness, asked 
her whether she would be willing to 
bear arms in defense of the United 
States. This being some years before 
the advent of total war, with its con- 
comitant of WACs, WAVES, SPARS, 
ATS and similar Amazons in uni- 
form, the case could easily have been 
disposed of by Holmes’ remark that 
she “would not be allowed to bear 
arms if she wanted to”.8° (We need 
not tarry to consider whether will- 
ingness to bear arms should be a re- 
quirement for the naturalization of 
able-bodied males of military age.)*! 
But the tenor of the majority opin- 
ion, which rested its denial of La 
Schwimmer’s right to American citi- 
zenship on her professed unwilling- 
ness to take up arms in defense of 
the United States, roused the old 
gentleman—then just turned 88—to 
a scathing dissent, one which mixed 
some good sense and sound prophe 
sy’? with some extremely fuzzy and 
inexact analysis,3* and which in- 
cluded the well-known phrase quoted 
above. 

The notion that “freedom for the 
thought that we hate” was a princi- 
ple of the Constitution was not ex- 
actly a novel one for Mr. Justice 
Holmes. About a decade previously, 
in the Abrams case*4—and Abrams 








had been convicted under the Espi- 
onage Act of publishing leaflets 
which were held to be designed to 
interfere with the conduct of the 
war—he had said, in a dissent as well- 
known and quite as eloquent as that 
in the Schwimmer case: 

But when men have realized that 
time has upset many fighting faiths, 
they may come to believe even more 
than they believe the very founda- 
tions of their own conduct that the 
ultimate good desired is _ better 
reached by free trade in ideas—that 
the best test of truth is the power of 
the thought to get itself accepted in 
the competition of the market, and 
that truth is the only ground upon 
which their wishes safely can be car- 
ried out. That at any rate is the 
theory of our Constitution.5 
The concept of a completely free 

trade in ideas as a constitutional 
theory or principle was expressed in 
somewhat greater detail in Mr. Jus- 
tice Brandeis’ concurring opinion in 
Whitney v. California®® Miss Whit- 
ney had been convicted under the 
California Syndicalism Act for join- 
ing an organization advocating the 
use of force and violence in effecting 
any political change, and the Su- 
preme Court affirmed the conviction 
as against her contention that the 
act as applied to her was “repugnant 
to the due process clause as a re- 
straint of the rights of free speech, 
assembly, and association”.8? Holmes 
and Brandeis, JJ., concurred on the 
sole ground that the Supreme Court 
lacked the power to inquire into the 
errors now alleged, for the reason 


that they had not been properly 
raised below. On the substantive is- 
sues, Mr. Justice Brandeis said: 





Those who won our independence 
believed that the final end of the 
state was to make men free to develop 
their faculties; and that in its govern 
ment the deliberative forces should 
prevail over the arbitrary. They val 
ued liberty both as an end and as a 
means. They believed liberty to be 
the secret of happiness and courage 
to be the secret of liberty. They be 
lieved that freedom to think as you 
will and to speak as you think are 
means indispensable to the discovery 
and spread of political truth; that 
without free speech and assembly dis- 
cussion would be futile; that with 
them, discussion affords ordinarily ade- 
quate protection against the dissemi- 
nation of noxious doctrine; that the 
greatest nienace to freedom is an inert 
people; that public discussion is a po- 
litical duty; and that this should be a 
fundamental principle of the Ameri- 
can Government. They recognized the 
risks to which all human institutions 
are subject. But they knew that order 
cannot be secured merely through 
fear of punishment for its infraction; 
that it is hazardous to discourage 
thought, hope and imagination; that 
fear breeds repression; that repression 
breeds hate; that hate menaces stable 
government; that the path of safety 
lies in the opportunity to discuss freely 
supposed grievances and _ proposed 
remedies; and that the fitting remedy 
for evil counsels is good ones. Believ 
ing in the power of reason as ap- 
plied through public discussion, they 
eschewed silence coerced by law—the 
argument of force in its worst form 
Recognizing the occasional tyrannies 
of governing majorities, they amended 


(Continued on page 241) 












































which | hope will never come—and you saw an 
enemy coming in the barracks with a pistol in 
his hand to shoot the back of an officer of our 
country and you had a pistol handy by, would 
you kill him?’ | answer that | would not. Even 
if a pistol was pointed to me | would not shoot 
in self-defense. | would give the officer warning 
so that he could defend himself. ! would try to 
hit the pistol out of the enemy's hand, and | 
might throw myself upon the assailant and run 
the risk of being shot myself. If the enemy was 
some distance off, so that the American soldier 
would have been killed before | could have 
reached his assailant and a weapon were handy, 
| would not have killed the assailant before he 
reached the American soldier. If the pistol were 
pointed at me, | would not take a pistol and 
defend myself—not under any circumstances." 
R. 13. 

30. 279 U. S. at 653-654 

31. See United States v. Macintosh, 283 U. S. 
604; Girovard v. United Stotes, 328 U. S$. 61; 
Cohnstaedt v. Immigration and Naturalization 
Service, 339 U. S. 901. 

See also, commenting on the Girovard case, 
Horack, ‘‘Congressional Silence: A Tool of Judi- 


180 


American Bar Association Journal 


cial Supremacy", 25 Tex L. Rev. 247; ‘American 
Citizenship: Can Applicants Qualify Their Alle- 
giance?'’, 33 A. B. A. J. 95, 323, 540, 663; Note, 
“Legislative Adoption of Prior Judicial Construc- 
tion: The Girovard Case and the Reenactment 
Rule’’, 59 Harv. L. Rev. 1277. 


32. ‘She is an optimist and states in strong 
and, | do not doubt, sincere words her belief, 
that war will disappear and that the impending 
destiny of mankind is to unite in peaceful leagues. 
| do not share that optimism nor do | think that 
a philosophic view of the world would regard 
wor as absurd.’ Holmes, J., dissenting, 279 
U. S. at 654. 


33. ‘And, recurring to the opinion that bars 
this applicant's way, | would suggest that the 
Quakers have done their share to make the 
country what it is, that many citizens agree with 
the applicant's belief, and that | had not sup- 
posed hitherto that we regretted our inability 
to expel them because they believe more than 
some of us do in the teachings of the Sermon 
on the Mount.’’ Holmes, J., dissenting, 279 U. S. 
at 655. 

The logical 


flaw in the foregoing passage ‘is 
thot it logi dmissi 


into citizenship to 








the deportation of aliens and the expulsion of 
citizens. (a) Even Mme. Schwimmer was no! 
expelled after she failed to become naturalized 
Indeed, she continued to live in the United 
States for nearly twenty years, until her death 
in 1948. New York Times, August 4, 1948, page 
21. (b) Winston Churchill will always be an 
honored guest in this country, whether his visits 
are official or private; but in view of his off 
expressed devotion to the principle of constitu 
tional monarchy, he can hardly claim attach 
ment to the principles of a constitution tho! 
guarantees a republican form of government. He 
would therefore be ineligible for naturalization 
{c) Aliens who are idiots or feeble-minded, o 
who are afflicted with contagious diseases, o 
who are mentally or physically defective, ort 
excluded from admission to the United States 
8 U. S. C. 136(a), (c), (d). If they do enter, they 
are subject to deportation. 8 U. S. C. 154, 1550 
But unfortunates born here with similar disabilities 
are not excluded, and moreover acquire Americo" 
citizenship at birth. Amendment XIV, Section 1. 

34. Abrams v. United States, 250 U. S. 616. 

35. 250 U. S. at 630. 

36. 274 U. S. 357, 372. 

37. 274 U. S. at 371. 
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The Root-Tilden Scholarships: 


A Unique Experiment in Legal Education 


by Eugene C. Gerhart + of the New York Bar (Binghamton) 


# “A law school does not undertake to teach success . . . . So | say the business of a 


law school is not sufficiently described when you merely say that it is to teach law, or 


to make lawyers. It is to teach law in the grand manner, and to make great lawyers.” 
lt was perhaps these words written by Justice Oliver Wendell Holmes that led an 
anonymous donor to establish twenty scholarships at New York University Law Center. 
Mr. Gerhart describes the plan and purpose of the scholarships in this article. 





® Unique in American legal educa- 
tion is the scholarship program just 
announced by Dean Russell D. Niles, 
of the New York University School 
of Law. These scholarships, which 
bear the formal title of “Elihu Root- 
Samuel J. Tilden Scholarships”, in 
many respects will carry more pres- 
tige and be more eagerly sought after 
than the internationally famous 
Rhodes Scholarships established by 
Cecil Rhodes in 1903 at Oxford Uni- 
versity. The Root-Tilden Scholar- 
ships will be limited to law study 
at the New York University Law 
Center, which is to be dedicated this 
coming September. To understand 
the Root-Tilden Scholarships prop- 
erly, it is necessary first to review 
briefly the underlying plan of the 
New York University Law Center. 
New York University Law Center 
was conceived and planned under 
the leadership of New Jersey's ener- 
getic Chief Justice when he was Dean 
Arthur T. Vanderbilt, of the School 
of Law. He has been associated in- 
timately with the project from its 
very inception. He has been in close 
touch with each detail of its plan- 


ning and development. When com- 
pleted the new building will house 
the Law Center and the Law School. 
It will be four stories high, will 
cover an entire city block on Wash- 
ington Square South, New York City. 
Its Georgian Colonial architecture 
will make an attractive home for 
the first American law center in the 
East. 

Judge Vanderbilt has explained 
elsewhere his philosophy of what a 
law center should be. He has not 
confined himself, as many lawyers 
have, merely to mastering the prin- 
ciples of our jurisprudence and be- 
coming a skilled technician in 
manipulating some of the more arti- 
ficial rules of our law. He has tried 
to teach law as an integrated system, 
testing its utility by expediency. He 
has fearlessly advocated the adap- 
tation of law to the circumstances of 
our changing society, to the needs 
of men in order that law, as a social 
science, may further promote human 
progress and happiness. His goal as 
a law teacher has not been to create 
a lawyer who is a skillful or “smart” 
special pleader, but rather to develop 


lawyers who will, as Holmes said, 
live greatly in the law. Unlike many 
lawyers, Judge Vanderbilt has not 
hesitated the defects of 
our American legal system or the 
shortcomings of prelegal education.? 

Of late years the School of Law has 
been stressing three basic objectives 
in its legal training: 

1. Developing in the law student 
a working knowledge of the essen- 
tials of the law as a system, having 
in mind that it is impossible in three 
years of law school to teach all the 
law. 


to expose 


2. Developing skill in the student 
in the fine art of legal reasoning. 
This means teaching him to think 
as lawyers and judges habitually do. 
In addition he must be made to 
understand the thinking of ordinary 
men and women as well as the think- 
ing methods of scientists. At New 
York University the law student is 
being taught not only to face the 
facts of his cases, but the facts of 
modern life and living, too. 

3. Developing a “know how” in 
the law student, so that the student 
not only learns substantive law, but 
also how to make procedure, evi- 
dence and administrative law actual- 
ly work for him in putting the sub- 
stantive law into effective operation. 





1. Vanderbilt, ‘The Law School in a Changing 
Society: A Low Center’’, 32 A.8.A.J. 525 (1946). 
His idea has caught on! See Storey, ‘‘The Modern 
Law Center’’, 4 S.W. L. J. 375 (1950). 

2. Vanderbilt, “‘A Report on Prelegal Educo- 
tion’, 25 N.Y.U. L. Rev. 199 (1950). 
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This is achieved in an atmosphere 
of intellectual enthusiasm through 
student counseling, law library and 
legal research, written law notes, in- 
tramural law review work, moot 
courts, and an opportunity for the 
student to rub elbows with over 600 
graduate students from fifty-four 
American and seventeen foreign 
law schools—the largest graduate law 
group in the United States. 

Much will be expected of the lucky 
future winners of the Root-Tilden 
Scholarships who receive their first 
legal training at this incubator of 
future greatness! 

For too long a time the successful 
lawyer has been regarded from the 
standpoint of his commercial shrewd- 
ness and measured by the size of his 
professional income. Dollar-produc- 
ing value can never be the true and 
final test of a lawyer’s professional 
worth. It may be true that, tested 
by this criterion alone, the wealthy 
lawyer is successful, but he is not by 
that test alone a great lawyer. Success 
in the accumulation of things is not 
the measure of a man’s contribution 
of professional service. 

What, then, are the qualities of a 
great lawyer? Judge Vanderbilt has 
said that there are five phases to the 
life of a great lawyer: 

First, he must be a great advocate. 

Second, he must be a wise coun- 


selor. 
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Third, he must be a leader in the 
activities of the organized Bar. 

Fourth, he must be a public serv- 
ant, in some public office. 

Fifth, he must be recognized as a 
leader of public opinion. 

In brief, the great lawyer is an out- 
standing leader. Therefore the prime 
function of a first-rate law center 
must be to develop great leaders in 
the law.’ 

If the race is to the man who best 
combines intelligence with industry, 
the new Root-Tilden Scholarships 
offer an opportunity unique in Amer- 
ican legal education to develop law- 
yers who can be future statesmen 
of the Bar. 


Root-Tilden Scholarships 
Will Go To Twenty Men Annually 
The Plan: The proposal is to offer 
each year scholarships of $2100 each 
($1500 for living expenses and $600 
for tuition) to two students in each 
of the ten federal judicial circuits in 
the United States. These awards will 
be made in open competition. The 
award will be made to the candidates 
who rank highest in three fields: 

1. Scholarship will be rated one- 
third. 

2. Extracurricular activities, one- 
third. 

3. Potential capacity for unselfish 
public leadership, one-third. 

The $2100 annual award to each 





man will leave the student free to de- 
vote his entire productive time to 
pursuit of his law and other studies. 

These scholarships have other un 
usual attributes. Judge Vanderbilt's 
thirty-four years as a courtroom law 
yer and law teacher, plus his twenty 
eight years of experience in New 
Jersey politics, have convinced him 
of three major shortcomings of pres 
ent day legal and prelegal education. 
They are as follows: 

1. The failure to teach procedure 
and judicial administration effec- 
tively, so that cases are tried without 
delay and are disposed of on thei: 
merits instead of technicalities. 

2. The failure to teach public law, 
including international law, consti- 
tutional law and criminal law, in an 
adequate fashion. 

3. The failure of colleges to give 
prelegal students a well-rounded pre- 
legal education, with the result that 
lawyers are, with rare exceptions, 
inadequately equipped for public 
service or for leading public opinion. 
It is the aim of the Root-Tilden 
Scholarships to overcome each of 
these defects. Successful candidates 
will be selected each year by states 
first. It is expected that each state 
board of selection will consist of 
three public leaders, probably the 
president of the state bar association, 
the chief justice of the state and the 
editor or publisher of a leading news- 
paper in that state. The circuit 
boards of selection will be composed 
of the Chief Judge of the United 
States Court of Appeals, the Chair- 
man of the Federal Reserve Board 
for the district, and the president of 
a college in that circuit. 

When the winners enroll at the 
New York University School of Law, 
their previous education will be 
carefully reviewed. They will each 
be required in law school to com- 
plete reading courses in those fields 
of the humanities, social sciences, 
history and the methods of scientific 
research in which they are adjudged 
to be deficient if they are to become 





3. Vanderbilt, ‘‘Leadership and the Low 


School"’, Address at Fifty-seventh Annual Dinner of 
New York University Law School Alumni, January 
25, 1944. 
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lawyers qualified for unselfish public 
leadership. They will be individually 
tutored in this work by the ablest 
men in the entire New York Uni- 
versity faculty. An unusual feature 
of the plan is to give these picked 
men personal contacts with outstand- 
ing leaders in the fields of govern- 
ment, industry, finance and law so 
that they will be constantly reminded 
of the fact that they are being pre- 
pared not only for personal success 
in the selfish competition to make 
a living, but also for unselfish public 
leadership in the area of the United 
States from which they have come. 
The Grant: The donor has ex- 
pressed a preference for anonymity. 
The donor's action is predicated, in 
major part, on the importance to 
the nation at large of securing out- 
standing young men of sterling char- 
acter and real ability as public lead- 
ers trained in the law. Since one of 
the most important parts of the 
project will be the selection of the 
successful candidates, it is clear that 
in choosing the successful scholars, 
particular emphasis will be placed 
on sound character, patriotism and 
judgment. This generous grant will 
enable the new Law Center to in- 
augurate this September the Root- 
Tilden Scholarships by providing 
two three-year scholarships for each 
federal circuit in the United States. 


Root and Tilden: 
Great Statesmen of the Law 


These singular scholarships are ap- 
propriately named after two of the 
most distinguished American law- 
yer-statesmen who were graduates of 
New York University School of Law. 
Samuel J. Tilden, Class of 1841, was 
one of the first graduates. Unrivaled 
leader of the illustrious Bar of his 
own day, he is even better known 
as a public servant. His great victory 
in smashing the notorious Tweed 
Ring in New York City, his purge 
of the state judiciary, his success- 





ful fight while Governor against 
the Canal Ring, brought him into 
national prominence. Although he 
received a plurality of the votes cast 
for the President of the United 
States in 1876, he proved more mag- 
nanimous in ultimate defeat than he 
could possibly have been in victory. 
He brushed aside the suggestion that 
he use force to assert his claim to 
the Presidency with these unforget- 
table words: “I would rather yield 
all claim to the Presidency than be 
the cause for one drop of my coun- 
trymen’s blood being shed. I shall 
rely on the honor of the American 
people and the justice of our laws.” 
He was not successful in the ensu- 
ing controversy—but he proved that 
he was a great lawyer. 

A quarter of a century after Til- 
den’s graduation, New York Univer- 
sity School of Law graduated an- 
other eminent statesman of the law. 
Elihu Root, ’67, is world famous for 
his work in international law, par- 
ticularly in the field of arbitration. 
Besides his work as a leader in the 
movement for world peace through 
law, he served the nation as Secre- 
tary of War, Secretary of State and 
as United States Senator. He also 
stands out among American lawyers 
for his work while President of the 
American Bar Association in 1915- 
16. It was Elihu Root who secured 
the adoption of higher standards of 
prelegal education. As a result of his 
efforts two years of college training 
became the general requirement for 
entrance into approved law schools 
rather than the previously accepted 
high school diploma. 

It is appropriate that the new 
Law Center building itself will be 
known as Arthur T. Vanderbilt Hall. 
It is appropriate because the new 
Law Center will bring to fruition so 
many of the ideas and plans for im- 
proving our law, which have been 
conceived in the fertile mind of New 
Jersey’s present Chief Justice. The 
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new Law Center will develop a pro- 
gram of individualized training. 
Law will be taught—as he has long 
advocated—as an integrated system, 
like “the seamless web” it is, to use 
Maitland’s metaphor, and not as a 
series of unrelated courses in water- 
tight compartments. The Root- 
Tilden scholars will have opportuni- 
ties of working on the most widely 
read Tax Law Review in the coun- 
try. They will be in contact with the 
Inter-American Law Institute, and 
also with one of Judge Vanderbilt's 
most original and constructive ideas, 
the Citizenship Clearing House. 
The purpose of the latter is to en- 
courage “young men of character, 
ability, and a sense of public respon- 
sibility to take an active interest in 
politics”. They will have the com- 
pany of men in the largest graduate 
law school in the country. And last— 
and far from least—these Root-Tilden 
scholars will be in close touch from 
time to time with Judge Vanderbilt 
himself. Although his judicial duties 
prevent his teaching any longer at 
his favorite law school, he still main- 
tains liaison with his ‘legal love as 
President of the Law Center Founda- 
tion and as Chairman of the Law 
School Committee of the University. 

Holmes once observed that the 
aim of a law school should be to 
make men, not smart, but wise in 
their calling—‘‘to start them on a 
road which will lead them to the 
abode of the masters”. And he added 
that “If a man is great, he makes 
others believe in greatness; he makes 
them incapable of mean ideals and 
easy self-satisfaction.” The Root- 
Tilden Scholarships offer to prom- 
ising young American law students 
the road to an abode of masters, the 
Law Center of New York University, 
where success for them is almost cer- 
tain, where distinction is probable 
and future greatness a real possibility. 





4. See Dean Vanderbilt's Report of the Dean of 
the School of Law for the Year 1947-1948. 
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The Constitution in an Atomic Age: 


The Need for Change in a Changing World 


by Oliver Schroeder, Jr. + Professor of Law at Western Reserve University 


® “The Constitution in an Atomic Age” suggests three questions to Professor Schroeder: 
How can the Constitution be applied to the realities of our rapidly changing world? 
What guidance can American constitutionalism give to the peoples of our world? 


What are our responsibilities as lawyers? His answers to these questions are given 


below in this article, which is an elaboration of an address delivered before the 


Toledo Bar Association. 





I 
The Constitution in Our Changing 
World 


* Our American Constitution has 
gained strength principally from sur- 
viving the ever-recurring crises of 
men. Subjected to major stresses and 
strains, the charter has responded 
vigorously. Survival is in its blood- 
stream. Two such pressures, for ex- 
ample, are now history: our second 
revolution which bathed the nation 
with brothers’ blood, the War be- 
tween the States; the third revolu- 
tion of Roosevelt reforms unleashed 
by the economic fears and social 
terrors of world depression during 
the 1930's. To survive, the Constitu- 
tion has been adapted to the vicissi- 
tudes of each generation. Chief Jus- 
tice Marshall’s basic tenet, fortunate- 
ly, is our fixed constitutional bea- 
con:! 

This provision is made in a con- 

stitution intended to endure for ages 

to come, and consequently, to be 


adapted to the various crises of human 
affairs. 


Today the storm clouds of another 
human crisis are already 
formed. These clouds symbolize a 


major 
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new historical period termed the 
“atomic age”. The constitutional 
crisis which it foreshadows can be 
identified as succinctly as the states’ 
rights and slavery issues of the middle 
third of the last century or the eco- 
nomic and social justice disputes of 
the fourth decade of the present. 
The crisis is whether humanity can 
govern itself at the world level. The 
international wisdom of science ex- 
emplified by the release of atomic 
energy demands an_ international 
wisdom of law by which interna- 
tional human conflicts can be pre- 
vented and settled in a_ peaceful, 
orderly and just fashion. 

Can the United States Constitu- 
tion meet this new challenge? Two 
of its provisions invite special anal- 
ysis—the treaty clause? and the con- 
gressional power to define and punish 
offenses against the law of nations.* 
Both clauses have experienced Mar- 
shall’s adaptive process. 

The treaty clause was America’s 
eighteenth century solution for creat- 
ing international agreements. The 
twentieth century summoned an 
additional process for such interna- 
tional activity—the executive agree- 


ment. Constitutionally sanctioned by 
the 1937 ante-Roosevelt Supreme 
Court in United States v. Belmont,‘ 
the President’s power to conclude 
certain international contracts by 
the executive agreement without 
Senate ratification has become even 
more firmly established after United 
States v. Pink.’ Much legal discus- 
sion, however, still occurs on the 
constitutionality of executive agree- 
ments, although our constitutional 
oracle, the supreme judiciary, has 
blessed the procedure. We lawyers 
considering the constitutionality of 
any such legal situation immediate- 
ly seek the “intent of the drafters”. 
What did the Framers contemplate 
with the insertion of the treaty 
clause which permits treaties through 
presidential initiative plus Senate 
ratification? Is this a wise question? 
Should the intentions of our fore- 
fathers be our guide? 


Members of Constitutional Convention 
Disagreed About Treaty Clause 


The historical truth is that even the 
leading delegates to the 1787 Phila- 
delphia convention could not agree 
in 1796 what governmental proce- 


1, McCulloch v. Maryland, 4 Wheat. 316, 415 
(U.S. 1819). 

2. Art. Il, Sec. 2. 

3. Art. I, Sec. 8. 

4. 301 U.S. 324 (1937). 

5. 315 U.S. 203 (1942). 

6. MacDougal and Lans, ‘Treaties and Con- 
gressional-Executive or Presidential Agreements: 
Interchangeable Instruments of National Policy’’, 
54 Yale L. J. 181 and 534 (1945); Borchard, ‘Trea 
ties and Executive Agreements—A Reply'’, 54 Yale 
L. J. 616 (1945). 
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dure had been intended by the 
drafters in the treaty clause. Presi- 
dent Washing on submitted Jay's 
Treaty for Senate ratification con- 
tending that on this approval the 
treaty was valid; Congressman James 
Madison contended that treaties, 
other than treaties of peace, were in- 
tended by the Philadelphia drafters 
to be sanctioned also by the House 
of Representatives before acquiring 
validity.* Washington had presided 
at the Constitutional Convention; 
Madison was a most active debater 
and author of a journal on the con- 
vention proceedings. A scant nine 
years later, neither agreed on the in- 
tent of the Framers concerning the 
treaty clause procedure. In view of 
these facts, is it not unwise for us 
over 160 years after to presume pious- 
ly to read the intentions of our illus- 
trious predecessors regarding the in- 
ternational agreement process or any 
other constitutional provision? 
Washington’s particular interpre- 
tation of the method for validating 
international treaties has been ac- 
cepted historically, but Madison’s 
contention that the intent of the 
constitution drafters “could never be 
regarded as the oracular guide in ex- 
pounding the Constitution’’® has 
been the accepted rule for constitu- 
tional interpretation. Just as Mar- 
shall was not fettered by the so- 
called intent of the drafters, in 
adapting the charter to the crises of 
men, Justice Matthews displayed 
similar independence decades later:® 
The Constitution of the United 
States was ordained, it is true, by de- 
scendants of Englishmen, who inher- 
ited the traditions of English law and 
history; but it was made for an un- 
defined and expanding future, and 
for a people gathered and to be 


gathered from many nations and of 
many tongues. 


Justice Holmes reiterated the same 
philosophy just thirty years ago:!° 


With regard to that, we may add 
that when we are dealing with words 
that are also a constituent act, like the 
Constitution of the United States, 
we must realize that they have called 
into life a being the development of 
which could not have been foreseen 
completely by the most gifted of its 
begetters. ... The case before us must 
be considered in the light of our 





whole experience, and not merely in 

that of what was said a hundred years 

ago. 

Actually the expressed intent of 
the constitution makers was to de- 
sign a government to “establish jus- 
tice, insure domestic tranquillity, 
provide for the common defense, 
promote the general welfare, and 
secure the blessings of liberty to our- 
selves and our posterity’”!!. These 
were the primary intentions; the 
mechanics of government were sec- 
ondary. The mechanics of partici- 
pating in international affairs are 
insignificant when compared to these 
purposes expounded in the Consti- 
tution’s Preamble. If American jus- 
tice, tranquillity, common defense, 
general welfare, and liberty be 
achieved by executive agreements 
or even more novel methods in our 
atomic age, these must not be con- 
demned as mechanically invalid. 
False yardsticks of constitutional 
value are a great danger. To use as a 
measure what we ourselves interpret 
as the intent of the Framers will dis- 
asterously shackle our legal charter 
to the age of steam energy when our 
society lives in an age of atomic pow- 
er. It will refute the wisdom of Amer- 
ican legal sages such as Madison and 
Marshall, Matthews and Holmes to 
mention only a few. But above all to 
use the drafters’ intents as the meas- 
ure of validity will destroy the adapt- 
ive power of the Constitution to sur- 
vive as a growing organism. 


Offense Against All Nations 

Punished in U. S. Prior to Constitution 
A second source of constitutional 
authority in international affairs is 
the congressional power to define 
and punish offenses against the law 
of nations. The concept of an offense 
against all nations punished by one 
nation was born in our American 
law even before the Philadelphia 
drafting convention assembled in 
1787. Chief Justice McKean of the 
independent sovereign Common- 
wealth of Pennsylvania in 1784 pro- 
nounced a revolutionary legal 
thought. He considered two counts 
in a criminal indictment against De- 
longchamps who committed a violent 
assault and battery against the per- 
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son of the secretary to the French 
legation. The first count was an in- 
ternational crime —assaulting the 
body of a foreign diplomat; the sec- 
ond, common law assault and battery. 
The accused was guilty on both 
counts, fined 100 French crowns, im- 
prisoned for two years, then placed 
on probation for seven years with 
bond set at two thousand pounds 
for that period.’ The enormity of 
the crime tailored the severity of the 
punishment. The words of the 
learned Chief Justice are of para- 
mount interest:14 

The first crime in the indictment is 

an infraction of the law of nations. 





7. 3 Farrand, The Records of the Federal Con- 
vention, 371-375 (1937 rev. ed.). 

8. Id. at 374. 

9. Hurtado v. California, 110 U.S. 516, 531 
(1884). 

10. Missouri v. Holland, 252 U.S. 416, 433 (1920). 

11. U.S. Const., Preamble. 

12. Respublica v. Delongchamps, 1 Dallas 110 
(Philadelphia Court of Oyer and Terminer, 1784). 

13. Id. at 116. 
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The Constitution in an Atomic Age 


This law, in its full extent, is part of 

the law of this state, and is to be 

collected from the practice of different 
nations, and the authority of writers. 

The person of a public minister is 
sacred and inviolable, whoever offers 
any violence to him, not only affronts 
the sovereign he represents, but also 
hurts the common safety and well 

being of nations, he is guilty of a 

crime against the whole world. 

The Chief Justice of Pennsylvania 
did not hesitate to punish for vio- 
lence inflicted on the body of a for- 
eign minister to “maintain peace 
with our great and good ally, and the 
whole world”. 

Nearly two centuries later we 
Americans are considering the ratifi- 
cation of the International Conven- 
tion for the Prevention and Punish- 
ment of Genocide which requires 
the enactment of a federal criminal 
statute to punish persons who intend 
to destroy in whole or in part racial, 
religious, national or ethnical groups 
and who commit certain defined acts. 
Violence with the intent to destroy 
a racial or nationality group in the 
age of rockets may well threaten the 
safety of all men and the peace of 
the world just as violence to a for- 
cign diplomat did in the era of sail- 
ing vessels. The important lesson is 
that American legal precedent does 
recognize crimes against the whole 
world. What those crimes are will 
vary depending on the international 
relationships of the human family. 
Perhaps the crime of genocide is a 
world crime today. To evaluate in- 
telligently what is confined in the 
congressional authority over interna- 
tional offenses will require the in- 
ternational wisdom of our ancient 
legal preceptor—Chief Justice Mc- 
Kean. With no precedent—neither 
case nor statute, he made law by 
applying the greatest of all interna- 
tional legal principles—“reason and 
justice”.15 The intent of the Penn- 
sylvania constitution Framers did 
not shackle the Chief Justice; he 
adapted independent Pennsylvania's 
charter to Pennsylvania’s interna- 
tional needs. 

To adapt the treaty clause and the 
congressional power over world of- 
fenses to our new atomic life is our 
prime task. The reservoir of con- 
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stitutional authority in these two 
clauses has not been exhausted after 
applying the century and a half-old 
intentions of their Framers; the 
clauses are merely waiting to be 
adapted to the age of atoms. 

II 

American Constitutionalism as Guide 

to World 

What guidance can the peoples of 
the world obtain from our constitu- 
tion? Several features of our docu- 
ment are of great value to the in- 
ternational constitutional govern- 
ment presently struggling for life in 
the United Nations. 

First, it is a written charter. Per- 
sons may read and discuss its con- 
tents; understanding and affection 
are born of this process. In praising 
the written character of the Penn- 
sylvania constitution, Thomas Paine 
stated in his Rights of Man:'¢ 

It was the political bible of the 
state. Scarcely a family was without 
it. Every member of the government 
had a copy; and nothing was more 
common, when any debate arose on 
the principle of a bill, or on the ex- 
tent of any species of authority, than 
for the members to take the printed 
constitution out of their pocket, and 
read the chapter with which such 
matter in debate was connected. 

The proselyting success achieved 
by modern international written doc- 
uments—the United Nations Charter 
and the Universal Declaration of 
Human Rights!?—testifies to the vital 
impact which the written word has 
on all peoples. Modern communica- 
tion of political ideas is stimulated 
by the written word; understanding 
the political concepts of other races 
and nations is a definite result; the 
political betterment of all humanity 
has become not merely a hope but a 
possibility. Our Constitution remains 
a sturdy precedent to the value of 
such written charters. 

Second, the adaptive process ex- 
perienced by the application of our 
basic document to the realities of 
each generation already serves to 
guide the present infant international 
government. In applying the United 
Nations Charter to the contemporary 
international needs of the United 
Nations, the International Court of 
Justice utilized in 1949 for the first 


time the adaptive technique. An ad- 
visory opinion handed down in re- 
sponse to questions promulgated to 
the World Court by the General As- 
sembly held that when United Na- 
tions’ agents working on United Na- 
tions’ activities were personally in- 
jured by violence within a nation’s 
borders that nation owed damages 
directly to the United Nations both 
for any loss experienced by the in- 
ternational agency and also for the 
personal loss suffered by the agent. 
The Court stated:'8 


under International Law, the 
organization must be deemed to have 
those powers which, though not ex- 
pressly provided in the Charter, are 
conferred upon it by necessary im- 
plication as being essential to the per- 
formance of its duties. 


The Court adapted the United 
Nations Charter to the requirements 
of an international agency function- 
ing through its agents all over the 
world. To effectuate the work of the 
United Nations required protection 
of its agents individually even though 
express provision for this is absent 
in the United Nations Charter. This 
principle of adapting the charter to 
the exigencies of the world body will 
probably prove the most important 
segment of the Court’s opinion. The 
United States Constitution furnishes 
classical evidence of constitutional 
progress obtained by applying the 
basic governmental document to the 
varying affairs of each generation. 

Third, our Constitution demon- 
strates that effective government must 
have direct access to the people it 
governs. No middleman is tolerated 
in the form of a sovereign state; all 
Americans receive rights and owe 
duties to our national government 
as provided by our great charter. 
This factor is the touchstone of suc- 
cess for our federal system.!® The 
United Nations has provided for this 

(Continued on page 245) 





14, Id. at 117. 

15. See Chief Justice Marshall's opinion in Thirty 
Hogshead of Sugar v. Boyle, 9 Cr. 191, 198 (U.S. 
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16. Basic Writings of Thomas Paine, 180 (1942). 

17. ‘Declaration of Human Rights, World-Wide 
Publicity Given", 7 U.N. Bull. 746 (1949). 

18. Kerno, ‘‘Court Opinion Gives Judicial Rec- 
ognition’’, 6 U.N. Bull. 438, 439 (1949). 

19. 1 De Tocqueville, Democracy in America, 
156-159 (Bradley ed. 1945). 
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Publicizing the Lawyers Reference Service: 


Suggestions for Bar Association Committees 


by Theodore Voorhees - of the Pennsylvania Bar (Philadelphia) 


® This article describes the great possibilities of improving the Bar's public relations 


through the adoption of the Lawyers’ Reference Service. It is a synopsis of a pamphlet 


that is currently being distributed by the American Bar Association Committee on 


Lawyers’ Reference Service and describes how local bar associations are building up 


their public relations by telling their communities of the availability of legal services 


for persons of moderate means. 





" The subject of public relations 
has, during the past years, been at- 
tracting increasing attention from 
the American Bar Association and 
from most state and local Bars. One 
of the most important developments 
in that field has been the adoption 
of the Lawyers’ Reference Service by 
a large number of the leading bar 
associations of the country. At the 
beginning of last year there were 
approximately thirty such services in 
operation and by the end of Decem- 
ber, the number had almost doubled. 
Reports from many parts of the coun- 
try indicate that the referral service 
has created the best public relations 
program that the adopting bar asso- 
ciations have ever had. 

It is, of course, clear that the key 
to the successful operation of a re- 
ferral service is publicity, for unless 
it is publicized it can hardly be ex- 
pected to be a success. Its purpose is 
to provide legal services for those 
who do not know a lawyer nor how 
to find one. Unless it becomes widely 


known, the clients whom it is set up 
to serve will continue to remain out- 
side the offices of members of the Bar. 
Experience in the cities which have 
adopted the plan, has shown that 
any falling off in publicity has been 
reflected in a quick decline in clien- 
tele. Therefore, while the American 
Bar Association is actively sponsor- 
ing the adoption of reference serv- 
ices local bar associations are being 
advised that they should not proceed 
unless they are prepared to devote 
a real effort on a continuing basis 
to the publicizing of the plan. 

It should be observed at the out- 
set that the Committee on Profes- 
sional Ethics and Grievances of the 
American Bar Association, has ruled 
that advertising of a lawyer reference 
plan is entirely permissible and 
proper (Opinion 227, July 12, 1941). 
Since the publicity is designed to in- 
form the community of an available 
service and the advertising does not 
seek to augment the practice of any 
one member of the Bar, it should 


not be considered in bad taste or 
contrary to the standards of the pro- 
fession. 

On the other hand, it should also 
be immediately pointed out that the 
publicizing of the lawyer reference 
plan has implications that go con- 
siderably beyond the service itself. 
The publicity, generally speaking, 
tends to stress the importance of a 
legal consultation when the layman 
is confronted with questions that are 
legal; it dispels the idea that fees for 
the services of an attorney are pro- 
hibitive and asserts to the contrary 
that all attorneys who participate in 
the activity are willing to advise a 
client for a moderate fee for the 
original interview and a reasonable 
fee to be agreed upon between the 
client and attorney for any addi- 
tional services that are required; it 
shows the willingness of the Bar to 
join in a great public service. Such 
an effort constitutes public relations 
of the best sort and it can hardly 
be questioned that the whole pro- 
fession benefits when the lawyer refer- 
ence plan is adopted and its service 
becomes well known. 


Explaining the Service 
to the Public and to the Bar 


Although the service has spread 
throughout the country during the 
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last decade, and is well known to 
many members of the profession, it 
is recognized that the vast majority 
of laymen and a considerable num- 
ber of lawyers have no clear under- 
standing of its purposes or advan- 
tages. It therefore presents a dual 
public relations problem: the service 
must be publicized to attract a lay 
clientele and the plan must be ex- 
plained to the Bar so as to retain 
its interest and support. 

The makes available to 
persons of moderate means com- 
petent, trustworthy legal advice un- 
der sponsorship which will create 
confidence, i. e. that of the bar asso- 
ciation. It relieves the minds of timid 
clients concerning the expense of 
consulting a lawyer, by providing 
modest, fixed fees for the initial con- 
sultation and the assurance that ad- 
ditional fees, if any, will be dis- 


service 


cussed in advance and will be in con- 
formity with the public-service char- 
acter of the reference plan. Disputes 
as to fees have proved to be very 
infrequent, and clients are reassured 
when they know that any such dis- 
pute will be determined by the com- 
mittee of the bar association spon- 
soring the plan. 

It should be the constant purpose 
of the Bar to convince the public 
that consultation with a lawyer is 
cheap as compared with the expense 
of lawsuits. All prospective clients 
should be made aware of the vast 
difference between the cost of actual 
litigation and that of professional 
legal guidance which is designed to 
head off or prevent litigation. The 
profession must inform the public 
that there is no such thing as an in- 
expensive lawsuit, but preventive 
law is always inexpensive and worth 
what it costs. 

Operation of the service tends to 
build good will for lawyers generally 
and to enhance the prestige and pub- 
lic respect for the profession. Bar 
association officials of many commu- 
nities where the plan is in operation 
state that it is the best type of pub- 
lic relations they have ever had. It 
greatly increases the number of per- 
sons who in the future may be ex- 
pected to consult lawyers as a matter 
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of course on problems involving 
points of law. It inculcates in many 
such persons the habit of seeking 
legal advice and services when 
needed. 

While it has been contended that 
the service unfairly deprives the 
small practitioner of an opportunity 
to expand his practice, experience in 
communities where the plan has 
been tried refutes this argument. The 
service substantially increases the 
number of persons who seek the ad- 
vice of lawyers, and it is a dynamic 
process. Each year, through the 
operation of the service, more per- 
sons of moderate means are brought 
into contact with lawyers and they 
are not only present clients but pros- 
pective future ones. All lawyers bene- 
fit from this increased volume. 

In addition, each lawyer partici- 
pating in the service receives his fair 
share of clients who otherwise in all 
likelihood would have obtained 
“legal” advice from a tax expert, 
real estate broker, banker or justice 
of the peace. Generally speaking, the 
fees received by lawyers under the 
plan, though moderate, do not differ 
materially from what the same clients 
would be charged for similar services 
it they had come to their lawyers 
in other customary ways. Many bar 
associations have reported that fees 
from referred cases have, upon occa- 
sion, run to substantial amounts. 

The service is concrete evidence of 
acceptance by the profession of its 
social responsibilities. It represents 
an effort by the organized Bar to 
provide competent legal advice for a 
moderate fee to the great mass of the 
American people who do not know 
when a lawyer should be consulted 
and who either obtain help on legal 
matters from unauthorized sources 
or go without it entirely. If bar asso- 
ciations do not take steps to make 
the public realize the importance of 
legal advice and the availability of 
lawyers’ services, the government will 
ultimately step in with some social- 
istic experiment. The lawyer refer- 
ence plan is the antithesis of social- 
ism, first, because the lawyer is paid 
by the client without contribution 
by the state and, secondly, because 





the plan is operated by the bar asso. 
ciation and not by the state. 

One further aspect of the service 
is important to the Bar. Most law- 
yers render a large amount of free 
service to clients of moderate means, 
On the other hand, the majority of 
such clients would prefer the ar- 
rangement that is available to them 
in the lawyer reference plan rather 
than to impose upon lawyers and to 
obtain advice free. This does not 
mean, however, that a person who is 
already a client of a lawyer will be 
referred by the service to a member 
of the panel. The first thing the 
referral lawyer seeks to determine 
is whether the prospective client has 
already consulted a lawyer and if he 
has, the reference service will not 
refer him to anyone else. This pre- 
vents “shopping around”. 


Publicity Should Be Slanted 
To Avoid Implication of Charity 


The service provides legal advice to 
persons in the middle-income brack- 
ets—those falling between the poor, 
who are served by Legal Aid, and 
the well-to-do, who generally have 
little difficulty in finding their way 
to a law office, on their own. In pub- 
licizing it, therefore, the impression 
is avoided that it is connected in any 
way with charity. Its clientele are 
not looking for charity and if they 
are led to believe that they are being 
offered some kind of “contribution”, 
those for whom the plan has really 
been established are inclined to shy 
away. 

The Bar on the other hand may 
rest assured that the service is not 
intended to make inroads on estab- 
lished attorney-client relationships. 
The. publicity stresses that the serv- 
ice is only designed for persons who 
are not presently represented and 
have no lawyer to whom they can 
turn. 

Who then are the people that are 
actually served? In communities 
where the plan has been adopted, 
the clientele includes industrial em- 
ployees, mercantile clerks and sales- 
men, bank tellers, foremen and jun- 
ior executives in utilities and trans- 
portation companies, school teach- 
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ers, government employees, home 
owners, housewives, and those who 
have recently moved into the com- 
munity. There are few people who 
are gainfully employed who at some 
time or other do not require the ad- 
vice of a lawyer, and the vast majori- 
ty of them can afford the moderate 
fees which the service exacts. How- 
ever, some of the bar associations with 
plans now in operation, blame them- 
selves. and the inadequacy of their 
publicity for the fact that many types 
of people for whom the service has 
much to offer have not come in in 
any numbers. Professional people, 
and owners of small businesses and 
service industries, for example, de- 
spite obvious needs, are still appar- 
ently largely unrepresented. 

In view of the breadth of com- 
munity interest, the general pub- 
licity of the service is not aimed to- 
ward any narrow or limited group. 
Some publicity releases are of course 
directed to particular types of peo- 
ple, as hereinafter noted, but effort 
is generally made to reach the com- 
munity as a whole and to bring in 
those of its members who need rep- 
resentation and do not know where 
to go. 

Referral services now in operation 
have found that the great majority 
of the cases fall in the following 
fields: 

Wills, estates and the law of in- 
testacy. 

Domestic relations. 

Landiord and tenant, and other 
real property. 

Workmen’s compensation and un- 
employment compensation. 

Business problems. 

Personal injury and other torts. 

The publicizing of the service, 
therefore, is often slanted in the di- 
rection of persons needing advice in 
those particular fields. 


Newspapers, Radio and Mail 
Are Best Media of Publicity 


The newspapers, the radio and mail 
are probably the best methods of 
publicizing the service but there are 
also many other supplementary ones. 
A word or two may be said about 
each, not merely for the purpose of 





showing the inherent possibilities of 
developing favorable public relations 
through publicizing the plan, but 
with the more specific objective of 
helping to build up the programs of 
bar associations that have already 
inaugurated the service. 

A straight advertisement in the 
newspapers is, of course, most effec- 
tive publicity. It is expensive, how- 
ever, and reliance must chiefly be 
placed upon newspaper stories about 
what the service is trying to do. Ex- 
perience has shown that newspaper 
editors are interested and will pub- 
licize this unusual activity of a bar 
association if material is placed in 
their hands. The lawyer reference 
service, particularly during the first 
year of its existence in a community, 
is news. 

It has been found to be advantage- 
ous to have members of the com- 
mittee meet newspaper publishers 
and top executives in an effort to 
“sell” the lawyer reference service as 
an innovation that will benefit the 
entire community. It must, of course, 
be emphasized that the plan can 
only be effective if the public accepts 
and makes use of it. The probability 
of such acceptance is greatly en- 
hanced by frequent, prominently dis- 
played stories in the press. The pub- 
lishers and top executives are asked 
to recommend to the city room and 
other editorial departments that re- 
leases concerning the new service be 
given sympathetic consideration. At 
the same time it is made clear to 
them that they are being asked not 
merely to print news about the serv- 
ice but for the active support of their 
newspapers in promoting it as some- 
thing of importance to the commu- 
nity. Newspaper departments other 
than the city room are not to be 
overlooked as some of them provide 
equal or greater reader interest. 

It is of course essential that the 
press publicity be sustained. After 
the initial “splash” it is important 
to give newspaper readers assurance 
that something is actually happen- 
ing and that the reference service 
isn’t just “so much newspaper talk”. 
This requires a real program, care- 
fully thought out in advance, of 
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periodic releases to the press. To ac- 
cumulate sufficient noteworthy in- 
formation to sustain such a program 
requires the active help of the mem- 
bers of the committee who assume 
responsibility for publicity, as well 
as that of public relations counsel, 
if their assistance is available. 

Many radio stations reserve time 
each week for public service pro- 
grams and donate periods running 
from “spot announcements” up to a 
quarter- or half-hour a week. Descrip- 
tive material, interviews and skits 
are put on the air, but in most cases 
the bar association is called upon to 
provide the script and perhaps the 
speakers or actors. Arrangements are 
usually made for a series of thirteen 
weekly programs to conform with 
the usual booking practice of radio. 

Similar possibilities are being de- 
veloped in the field of television and 
some bar associations have already 
booked time for public relations pro- 
grams. As the television audience 
grows larger, the value of such pro- 
grams should correspondingly in- 
crease. 
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When a broad publicity effort is 
made, all large organizations—gov- 
ernment agencies (particularly the 
Veterans Administration), the courts, 
civic organizations, the Chamber of 
Commerce, Better Business Bureau, 
labor unions, utilities, department 
stores, banks, trade associations and 
industry generally—are advised of 
the service by mail. Handbills, leaf- 
lets and posters are sent to them 
and they are asked to co-operate by 
posting notices on bulletin boards, 
giving publicity in house organs and 
the like. Many clients coming to the 
service have learned about it through 
leaflets picked up in street cars, or 
from car advertisements in suburban 
trains. 

Of only slightly less importance, 
are a listing at the head of the sec- 
tion dealing with lawyers in the 
classified directory of the telephone 
book; questionnaires to be distrib- 
uted to the public in an effort to 
discover whether the community is 
conscious of the need for legal serv- 
ices under given sets of circum- 
stances, and incidentally explaining 
the mechanics of the lawyer reference 
plan; spot announcements thrown 
on the screen in motion picture thea- 
ters; a speakers’ bureau consisting 
of lawyers willing to go out and de- 
scribe the service to audiences on 
any and all occasions; the enlisting 
of the support of the clergy, church 
groups, doctors, hospitals and social 
service agencies; and the distribu- 
tion of articles about the service to 
magazines and trade journals. 


Contents of Publicity: 
Fees, Promptness, Need 


Of course, the material used is al- 
most as broad as the coverage of the 
law itself. Several suggestions have 
been made, however, with regard to 
the subject matter of the advertise- 
ments or other media of publicity. 
In the first place, it is wise to 
stress the fixed fee for the first in- 
terview and the fact that charges for 
later advice or services are subject 
to agreement by the prospective 
client. Every effort should be made 
to break down the widespread con- 
ception that legal fees are beyond 
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the pocketbook of the ordinary man. 
On the other hand, it is important 
not only for the dignity of the serv- 
ice but in order to preserve the sup- 
port and good will of the Bar, to 
avoid any inference that the bar 
association is promoting anything 
“cut-rate”. 

Attention may be called to the 
promptness of the service. Members 
of the panel are generally asked to 
interview and advise their clients 
immediately following the _ initial 
reference and the fact that the client 
will obtain his consultation and ad- 
vice in the course of a few hours at 
the outside, constitutes an element 
worth publicizing. It tends to coun- 
ter the all-too-prevalent belief in the 
hopelessness of the law’s delays. 


Great emphasis must always be 
placed on the preventive side of the 
service which is offered to the public. 
Too many people think that they 
are safe in buying real estate if they 
get a title policy, and have no real- 
ization of the importance of having 
a lawyer pass on the matter of ex- 
ceptions. The heartache that follows 
the probate of homemade wills and 
the litigation that flows from con- 
tracts drawn up by the parties with- 
out legal advice, are fitting subjects 
for popular reminder. An early con- 
sultation with a lawyer may be com- 
pared to a timely visit to a physician 
upon the first symptom that there 
may be trouble ahead. Thus the key- 
note of the publicity is that the 
prompt securing of legal advice for 
a relatively small fee may save the 
client much grief and costly litiga- 
tion which might otherwise develop 
if he acts entirely on his own. 


The matter was well put in Opin- 
ion 227 of the Committee on Profes- 
sional Ethics and Grievances, referred 
to above: 


We recognize a distinction between 
teaching the lay public the importance 
of securing legal services preventive 
in character and the solicitation of 
professional employment by or for a 
particular lawyer. The former tends 
to promote the public interest and 
enhance the public estimation of the 
profession. The latter is calculated to 
injure the public and degrade the 
profession. . . . 








Specific Suggestions 

to Local Committees 

In planning and executing any ef- 
fective publicity program, it has been 
found essential that the responsi- 
bility for its direction and execution 
be placed in the hands of a com- 
petent, working committee, to whom 
specific responsibilities should be 
assigned. An over-all publicity com- 
mittee should be supported by a 
speakers’ committee or subcommit- 
tee whose job it is to provide speak- 
ers for radio programs and to ad- 
dress civic, business, fraternal, labor 
and veterans organizations. The pub- 
licity committee must formulate a 
policy for the reference service and 
deal with all problems which arise 
in the field of public relations. 

The inauguration of a new service 
provides one of the best opportuni- 
ties for desirable publicity that a bar 
association will ever have. Every 
effort should be made to capitalize 
it by making a real ceremony of the 
occasion. The governor and_ the 
mayor should be invited to attend 
and as many prominent citizens 
should be collected as the place of 
gathering will hold. At least one 
good speaker should be able to ex- 
plain the plan clearly, and the pres- 
ident of the bar association should 
give it the association’s enthusiastic 
endorsement. Most important of all, 
attendance by members of the press 
should be assured. It is wise to have 
a preliminary meeting with these 
representatives in order to explain 
to them the significance of the plan. 

After the service gets under way, 
newspaper feature writers and col- 
umnists should become interested in 
the project and every effort should 
be made to get a story or two in the 
Sunday supplements. In this connec- 
tion it should be remembered that 
newspapers work against deadlines; 
that they have their own standards 
as to news values; that not every- 
thing supplied to them will find its 
way into print; and that only a con- 
tinued, consistent forwarding of ma- 
terial to the papers will assure occa- 
sional published news items or fea- 
ture stories. A survey of the commu- 

(Continued on page 247) 
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The Law Institute's Income Tax Project: 


An Answer to a Challenge 


by Robert N. Miller + of the District of Columbia Bar 


® Our federal income tax law is a complicated mass of rules composed of the 


Internal Revenue Code, Treasury Regulations, and court decisions and administrative 


practice. Mr. Miller discusses the work of the American Law Institute's Income Tax 


Project, a study of the whole maze of tax law aimed at revision and simplification. 


He observes that many of the considerations involved are political and fiscal and 


that it is not the purpose of the project to make recommendations on these matters. 


Rather the Institute hopes to achieve technical changes that will make the functioning 


of income taxation smoother, less confusing and better adapted to the welfare of 


the Government of taxpayers. 





= “Let’s do something about it” is 
a sound way of reacting to any situ- 
ation which cries out for improve- 
ment. The American Law Institute, 
with the courageous financial back- 
ing of the Maurice and Laura Falk 
Foundation, of Pittsburgh, has been 
acting on this conviction. The chal- 
lenge concerns the body of our fed- 
eral income tax law, which consists 
not only of rules stated in the Inter- 
nal Revenue Code, but of a compli- 
cated mass of rules—in many cases 
vague as to terms and extent of ap- 
plicability—which are found partly 
in administrative practice and partly 
in the reports of court decisions. 

A distinguished judge has stated, 
with obvious truth, that taxation is 
the despair of judges. He was not 
speaking about the taxes that a judge 
has to pay, but rather about the 
judge’s task of determining what 
other people must pay. It might 
well be added that the task of inter- 
preting our tax laws is the despair 
not only of judges but of nearly 
everybody else. 


It is easier to assemble arguments 
against rather than in favor of the 
Institute’s—or any other one group’s 
—fitness for the formidable income 
tax project which the Institute has 
undertaken. Yet the work needs to 
be done. This article is written by 
one who at first opposed the Insti- 
tute’s undertaking this work—be- 
lieving that political and fiscal con- 
siderations are so important in tax 
legislation as to prevent the Institute 
from doing much actual good in 
that field. Gradually it has become 
clear, however, that a badly needed 
work will in all probability go un- 
done if everybody waits until there 
emerges some group of revisers as 
to whom no substantial disqualifi- 
cations can be urged. It is certain 
that if nobody tries nobody will 
know what can be accomplished. 

In undertaking this work the In- 
stitute has been encouraged by the 
taxation committees in Congress and 
by the Chief of Staff of the Joint 
Committee on Internal Revenue 
Taxation, as well as by the friendly 





co-operation of the Treasury De- 
partment. 


Body of Tax Law Needs 
Three Kinds of Attention 
There is a need for three kinds of 
constructive attention to the body 
of tax law: first, a rewriting in simp- 
ler form of some of the provisions 
which are unnecessarily hard to un- 
derstand; second, revising the Code 
so as to incorporate certain court- 
developed rules which can now be 
adequately discovered only by assem- 
bling and comparing court decisions; 
third, changing the effect of the law 
at various points where existing 
law is not well adapted to adminis- 
tration, or is poorly co-ordinated 
with other parts of the law, or leaves 
important loopholes, or causes hard- 
ship incommensurate with the ad- 
vantage which the Government gets. 
Illustrating highly problematical 
areas which need attention and are 
getting it in this project are capital 
gains and losses; various problems as 
to accounting periods and methods 
of accounting; “basis” for determin- 
ing gain, loss, depreciation, etc.; in- 
come from cancellation of indebted- 
ness; treatment of partnerships and 
partners; income from foreign 
sources; income of foreign taxpayers; 
the various deductions for expense 
and for loss; taxation of a stock- 
holder when stock is redeemed—pro 
rata or not—or on corporate distri- 
butions in stock or otherwise; the 
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The Law Institute’s Income Tax Project 


formation, reorganization, recapitali- 
zation and liquidation of corpora- 
tions; effect on parent corporation 
when a subsidiary is liquidated; 
treatment of trusts and beneficiaries. 
Questions Institute Has Considered 
Show What It Is Doing 

What the Institute has been doing 
and what it may be expected to do 
can perhaps best be presented by 
setting down some of the outstanding 
questions of general policy which 
have had to be considered in dealing 
with this matter, and by giving the 
answers which have so far been con- 
sidered sound. 

Has the Institute the necessary 
qualifications for drafting revenue 
legislation, which must necessarily 
be influenced so strongly by econom- 
ic considerations and by differing 
views as to where in our government- 
al system the heaviest tax burdens 
ought to fall? 

A. It is true that economic and 
political elements are so dominant 
in the making of some phases of tax 
law that such phases should not be 
touched by the Institute. The policy 
will be not to try to deal with them. 
Such untouchable phases involve tax 
rates, decisions as to what kind of 
taxes are to be mainly relied on, 
and various other policy decisions. 
But systematic and_ well-balanced 
study by men of wide and varied ex- 
perience seems quite likely to pro- 
duce important improvements in 
other parts of the total income tax 
structure—parts which make up the 
major part of the Code. 

Can the income tax law be so 
drafted as to be simpler and easter 
to understand? 

A. Simplicity is one thing; clarity 
is another. Real simplicity is too 
much to hope for, because the prob- 
lems which must be solved in a high- 
rate tax law are necessarily far from 
simple. Simple provisions would 
leave open for litigation an even 
larger number of questions than are 
now open, with the very serious con- 
sequence that businessmen making 
plans would find it even harder than 
it is now to get needed information, 
before deciding whether to go ahead 
or not, as to how heavy the tax 
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burden on a proposed transaction 
would be. The variety of big and 
little taxpayers and of the situations 
to be dealt with, the necessity for 
closing loopholes which might un- 
justly serve tax avoiders and the ne- 
cessity for relieving hardships which 
would defeat the revenues by injur- 
ing the earning powers of taxpayers 
—these and other considerations com- 
pel us to put up with complication. 
Clarity, however, is badly needed 
and can be measurably attained by 
patient and intelligent effort. 

In a special area of tax law where 
the courts have already stabilized 
the major problems by establishing 
rules which have proved satisfactory, 
will it not cause new confusion to 
rewrite the text of the statute? 

A. Assuming that there is an 
area in which such a satisfactory 
condition exists, rewriting the text 
would indeed produce new issues 
to be litigated. But even in such an 
exceptional situation, there would 
remain the serious difficulty that 
rules of tax law which must be 
searched for in the court reports in 
litigated cases are not in a form 
readily available to nonlawyers. Ours 
is a self-assessing system of income 
taxation which must get most of the 
revenue at the administrative stage. 
The system cannot work productive- 
ly if tax liabilities must be mainly 
settled in the courts. Further, non- 
lawyers play a very much more im- 
portant part in the very large group 
of cases which never get beyond that 
stage than lawyers do, and the gov- 
ernment revenue therefore suffers 
if important rules of the tax law are 
to be found where only experienced 
lawyers can find and interpret them. 


Court-Made Law 
Has Not Achieved Much Stability 


Areas are relatively rare, however, 
in which real stabilization has been 
achieved by court-made law. A very 
large number of problems have not 
been definitively dealt with by the 
courts. Even when the courts have 
decided a point, legislation may be 
necessary in order to stop continued 
efforts to raise the point again by 
litigants who hope that the courts 
will reverse themselves. Among such 





litigants the Government must be 
included. 

It is also true that court-made tax 
rules often need to be changed by 
statute because they have been found 
in practice not to represent the best 
available solution. 

Can the Institute hope to produce 
a complete revision, even of the tech- 
nical parts of the income tax statute? 

A. The technical provisions pre- 
sent so massive a bulk that neither 
time nor money is at present avail- 
able for a study which would cover 
all of them. It is also true that there 
are technical provisions so tied up 
with political and economic differ- 
ences of viewpoint that an unusual 
amount of time is needed in the 
effort to arrive at a redraft which is 
not only better than the existing 
provisions, but which will meet with 
approval if considered by Congress. 
The main provisions of the existing 
income tax law, however, are within 
the practical range of these efforts, 
and definite progress has been made 
toward proposed redrafts involving 
a substantial number of the more 
troublesome technical features. The 
project will have been more than 
justified if some of these redrafts, re- 
lating to important matters that are 
now clouded by doubt and incon- 
sistencies, prove acceptable. Even 
suggested redrafts which may not 
meet with full approval will make 
at least a partial contribution to final 
solution by bringing into sharp 
focus problems which need to be 
solved and by suggesting in each 
case at least one proposed solution. 

Out of many clouded areas, the 
one involving Paragraphs (c) and 
(g) of Section 115 of the Internal 
Revenue Code is a helpful illustra- 
tion as to the need for changes and 
as to the complications involved in 
devising better provisions. Under 
the general rule stated in Paragraph 
(c), a stockholder whose stock is re- 
deemed (in partial liquidation) is 
taxed only on the excess of the value 
of what is received over his “basis” 
for the redeemed stock; also, if the 
transaction comes within the capital 
gains provisions, the rate of tax on 
any gain so computed is consider- 
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ably less than the regular rate. But 
this general rule is guarded by an- 
other provision, Section 115 (g), to 
the effect that if the distribution is 
“essentially equivalent” to a taxable 
dividend, a rule much more onerous 
shall apply. When this guarding rule 
of Section 115 (g) applies, a heavy 
tax may fall on a taxpayer who re- 
ceived in partial liquidation not a 
cent more than he had paid for the 
stock so redeemed, because the rule 
of this latter section requires the 
amount received to be “treated as a 
taxable dividend” to the extent that 
it represents earnings and profits 
accumulated since February 28, 1913. 
A taxpayer subject to this special 
rule thus gets no concurrent “return 
of capital” benefit, and no benefit 
from the amelioration provided as to 
capital gains. Undoubtedly the gen- 
eral rule needs some guarding pro- 
vision for circumventing tax-avoid- 
ing schemes, but the vague guarding 
provision just outlined causes serious 
uncertainties and much hardship 
to many taxpayers who are wholly 
innocent of scheming. 

Does the institute project merely 
duplicate work now being done by 
the highly expert Taxation Section 
of the American Bar Association? 

A. No. It is true that at some points 
the Institute will be attacking the 
same problems that the Taxation 
Section is working on—to give one 
example, the unusually difficult and 
still doubtful income tax problems 
connected with the affairs of partner- 
ships and of partners. The founda- 
tion laid by the Section has already 
proved very useful in the Institute's 
studies. 

The project is already working 
at many other points as to which 
the Taxation Section has not at- 
tempted any general survey. Where 
the two organizations are both con- 
sidering the same group of sections, 
more light can be expected from the 
constructive activities of the two 
organizations than if only one were 
functioning; there is already useful 
co-operation between the Taxation 
Section and the tax project. Each 
group is capable of doing good work 
and has high standards as to main- 


taining an objective approach. Each 
group has its own qualifications for 
work of this kind. 

One important qualification which 
the tax project has for a general 
task of this kind is that it is con- 
ducted under authoritative supervi- 
sion. This is actively exercised by 
the President of the Institute, by its 
Council, which includes representa- 
tive members of the Bench, the Bar 
and the law faculties of the country, 
and by the Institute’s Director. A 
further qualification is that the Di- 
rector, being a federal judge, is in 
a position of neutrality as between 
Government and taxpayer; he can 
therefore guide the choice of techni- 
cal advisers and helpers in such 
a way that a great variety of con- 
flicting interests and viewpoints is 
brought to bear during the whole 
process of studying the problems 
and constructing redrafts. 

What types of competing theories 
affecting taxation and the framing 
of tax statutes should be brought to 
bear in making these revisions? 

A. Competing views and theories 
exist in great variety and no draft 
is likely to be acceptable unless 
sound efforts have been made to give 
them all a proper hearing and eval- 
uation. There are experts, for in- 
stance, who favor very general tax 
laws which leave details to be filled 
in by the Treasury and by the courts, 
and there are experts who favor 
highly specific tax legislation, argu- 
ing that a taxpayer should, generally, 
be able to compute his liability by 
looking at the statute itself. Some 
favor and some oppose broadening 
the concept of income and the con- 
cept of income realization. Views 
differ as to the extent to which tax 
laws can be used for regulatory pur- 
poses without impairing their effec- 
tiveness in producing revenue. There 
are conflicts of opinion as to how far 
artificial definitions of familiar words 
are proper in tax laws, conflicting 
with ordinary meanings. In general, 
there is the fundamental conflict 
between the Government’s need for 
revenues and the taxpayer’s need of 
retaining free of tax some reasonable 
part of what is earned. About the 
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only way of getting a well-balanced 
result is to afford ample opportunity 
for opposing views to fight each ques- 
tion out in the hearing of a neutral 
party. 

Will it be possible to draft a set 
of technical income tax provisions 
which do not need legislative changes 
from year to year? 

A. Stabilization of the body of 
tax law can be promoted to an im- 
portant degree by improving that 
very large portion of the law which 
need not be at all affected by chang- 
ing conditions. There are, however, 
a number of reasons why complete 
stabilization is not feasible in the 
entire area even of the technical 
provisions. The main purpose of tax 
legislation, of course, is to produce 
billions of income; a law which is 
quite productive at one stage of the 
business cycle may have to be changed 
in order to make it equally produc- 
tive at another phase. Further, in 
our system no one is to pay a dollar 
of tax unless the representatives of 
the people are in favor of the tax, 
and public opinion moves back and 
forth like the struggling group of 
contestants in a tug of war. Another 
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peculiarity of income tax legislation 
is that its success in inducing auto- 
matic compliance by taxpayers de- 
pends very largely on the skill and 
wisdom of the top-level administra- 
tive authorities who are in power at 
any one time. Law which works well 
under direction of the highest class 
may work poorly under other condi- 
tions. Thus an unchangeable set of 
tax provisions cannot properly be 
the goal of the project. 

How has the tax project work 
been organized? 

A. The President of the Institute 
and its Director, subject to the con- 
trol of its governing Council and 
ultimately of the Institute’s members, 
are in everyday contact with what is 
being done. Working under their 
supervision there are a Chief Re- 
porter and an Associate Chief Re- 
porter, aided by special consultants 
in various subjects and also by full- 
time research assistants who are un- 
der the direct supervision of the 
reporters. The work of these men 
is in turn subjected at regular inter- 
vals to criticism and to policy de- 
cisions by a Policy Committee of six 
members, who hold regular meetings 
for these purposes. At these meet- 
ings the President and the Director 
attend, and there are discussions of 
material previously furnished for 
study. Redrafts are then made in the 
light of the policies then decided on. 

A so-called “Advisory Committee” 
was appointed in 1949, consisting 
of about forty lawyers expert in tax- 
ation and living in different parts of 
the United States. Various drafts are 
furnished to the members of this 
committee, together with lists of 
policy questions which are thought 
to need attention; subcommittees are 
asked to take especial responsibility 
for studying and commenting on dif- 
ferent parts of the material sub- 
mitted. In February, 1950, there was 
a two-day meeting of this Advisory 
Committee in Washington, D. C., at 
which members freely expressed 


their views for the benefit of the re- 
porters and of the Policy Committee. 
Another such meeting, lasting three 
days, occurred in February, 1951. As 
was expected, there developed not 
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only enlightening criticism of posi- 
tions taken in the draft, but differ- 
ences of opinion among members of 
the Advisory Committee, reflecting 
the difficulty of the problems in- 
volved. These meetings are helpful 
to the reporters, special consultants 
and members of the Policy Commit- 
tee because, in addition to general 
criticism, they bring out a great 
variety of fact-situations likely to be 
affected by proposed changes. The 
discussions also give light on public 
sentiment and on current accounting 
and other practices in different parts 
of the country under existing law. 
At meetings of the Council of the 
Institute, printed drafts are pre- 
sented and debated preparatory to 
presentation of the drafts at the 
annual meeting of the Institute’s 
members, at which one or more ses- 
sions are devoted to discussion. 
What procedure is best in organ- 
izing the work of dealing with some 
particular segment of the law that 
has been selected for special study? 
A. The first step, it would seem, 
is to distinguish clearly the questions 
of taxing policy which are involved 
in the segment under discussion. 
Such questions of policy may arise 
either directly or as a matter of cor- 
relating one provision with other 
closely related provisions in other 
parts of the tax law. These policy 
questions, having been set out in 
writing, are discussed and voted on 
at meetings of the Policy Committee. 
In general, that committee favors 
adhering to the substance of the 
law as it now exists unless it becomes 
clear that important improvement 
can be made by changing it. Deci- 
sion on policy questions is in some 
cases reserved until experimental 
drafts have been prepared, to see 
how well those which have been 
tentatively favored will work out 
when put into statutory language. 
That part of the Code relating to 
various methods by which a corpora- 
tion effects distribution in its own 
stock is now being approached in 
this way. In that special field much 
of the present law has to be sought 
by applying decisions of courts, and 
there is a special need of recasting 








the statute itself so that more of the 
questions which are constantly azis- 
ing will find a more direct answer 
in the statute itself than is now the 
case. In the process of such recasting, 
instances will certainly be found 
where existing judge-made law needs 
to be altered in the interest of the 
administrative workability of the 
statute and its effectiveness as a pro- 
ducer of revenue. 


Will the Institute be able to in- 
duce Congress to enact its recom- 
mended redrafts? 


A. It will not assume the burden 
of doing so. Its recommendations 
must stand or fall on their own 
merits without lobbying efforts by 
the Institute. There is no question, 
however, that the men who are en- 
gaged in these efforts are favorably 
known to the congressional commit- 
tees and their staffs, and that serious 
consideration will be given to the 
Institute’s recommendations. To the 
extent desired by Congress and its 
committees, members of the Institute 
who have helped produce the re- 
drafts will be available, on request, 
to explain them. 


Summarizing, there are sound, 
even compelling, reasons for making 
the effort which is being put forth. 
Yet the difficulties are admittedly 
considerable, not only because of 
the innumerable variety of circum- 
stances which affect the production 
of income and because of the neces- 
sity of frustrating tax avoidance 
schemes, but because proposed 
changes in the tax law have to run 


the gauntlet of votes in Congress. 


The present work has the neces- 
sary financial support, and is being 
done under authoritative and un- 
biased direction which seeks to give 
weight to public opinion as well as 
to expert analysis and to govern- 
mental needs. If, with all this, it 
should turn out that nothing sub- 
stantial can be done toward improv- 
ing a body of tax law which badly 
needs improvement, there would be 
some value even in knowing the 
worst. But no such outcome seems 
really possible, and the efforts seem 
hound to prove well worthwhile. 
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Labor Relations: 


Minority Rights versus Majority 


by George Rose + of the Indiana Bar (Indianapolis) 


® In our democratic system of government, Mr. Rose declares, the power to govern is 


supposed to reside in the majority while the minority has certain basic rights that 


cannot be infringed. In this article, he criticizes the National Labor Relations Board 


for its failure to apply this principle in its decisions on federal labor law. 





* In the functioning of our demo- 
cratic system, when power to exercise 
certain authority is given to or is 
recognized as residing in a majority 
in any group, we believe that the 
rights of the minority must be pro- 
tected at the same time in so far as 
is possible without defeating the 
purpose of such grant. In our concern 
for these privileges of the minority 
and in our equal insistence on ma- 
jority control we see no conflict, be- 
cause majority rule relates only to 
matters and decisions of governance, 
which are determined by the ma- 
jority in numbers, while on the other 
hand it is che guaranty of the minor- 
ity’s rights as to civil liberties and 
other personal prerogatives available 
to all persons, against denial by the 
dominant party, which is a vital re- 
quirement for the existence of real 
liberty. 

This attitude of toleration of mi- 
norities is based on the belief that 
minorities are important and is not 
alone a realization that some day the 
minority may become the majority, 
resulting in a change of political 
alignment, and that, therefore, it is 
desirable that such change come 
about without undue hostility. It is 


perhaps also an understanding that 
diversity of thought, if not subver- 
sive or destructive of others’ equal 
rights, is to be welcomed as con- 
stantly challenging and testing the 
position of the majority. This con- 
sideration and restraint toward mi- 
norities, however, does not justify any 
claim by them to political control. 

All minority views need not be 
tolerated, since some concern moral- 
ity and customs offensive to their 
fellow citizens or involve other con- 
duct which is harmful to the com- 
munity. Such morality or conduct 
must be specifically defined and not 
generalized lest the condemnation 
apply to vague and indefinite activi- 
ties. Otherwise such prohibition may 
be destructive of independence of 
thought, individual initiative and 
action, or the fundamental freedoms. 
Our attitude toward communism, 
which would deny to communists the 
rights of other minorities, is not that 
it differs from our views or seeks 
radical changes in society, but that 
in its plan it aims at minority rule. 
Let us not be misled by our desire 
that all men have the right to choose 
their free government. These are not 
minority rights that communists 


Rule 


claim, but the right to destroy both 
majority rule and minority rights 
and all democratic institutions. 
When the Wagner Act! was en- 
acted, Section 9(a) provided that 
“Representatives designated or se- 
lected for the purposes of collective 
bargaining by the majority of the 
employees in a unit appropriate for 
such purposes, shall be the exclusive 
representatives of all the employees 
in such unit for the purposes of col- 
lective bargaining in respect to rates 
of pay, wages, hours of employment, 
or other conditions of employment.” 
In this manner, it was set forth that 
in the appropriate industrial or 
business units, the authority to govern 
the bargaining relations on behalf of 
these employees in that unit should 
be in the hands of the majority, 
since we accept the principle of ma- 
jority rule. This was because on many 
occasions the individual in his own 
behalf or a minority in its behalf 
lacked effective bargaining power 
when dealing with the employer, and 
hence, to achieve greater strength, 
it is commonly necessary that em- 
ployees unite to secure a majority 
which may be recognized as the 
representative of those employees in 
the unit. This should not mean, 
however, that the majority, because 
it is the representative, may require 
the dissenters to join up or get out. 





1. 49 Stet. 449, 1935. See also P.L. 101, 80th 
Cong. Ist Sess., 1947. 
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To this section above quoted was 
added a proviso “That any indi- 
vidual employee or a group of em- 
ployees shall have the right at any 
time to present grievances to their 
employer”, giving recognition to the 
rights of individuals in these matters 
which “affect the smaller differences 
which inevitably appear in the car- 
rying out of major agreements and 
policies or arise incidentally in the 
course of an employment”.? Wheth- 
er this proviso was a sop thrown by 
the framers of the Act to those who 
balked at turning over the whole 
field of labor relations to the domi- 
nance of the unions or whether it 
was an intended safeguard to the 
minority we need not decide here. 


NLRB Has Sought 
To Nullify This Right 
Despite the protection given in the 
proviso to the right of the minority 
to take up grievances with the em- 
ployer, the National Labor Relations 
Board has sought again and again 
to nullify this right, even in the face 
of adverse court decisions, saying,® 
There is no distinct cleavage be- 
tween collective bargaining and the 
settlement of grievances, whether in- 
dividual or group. . . . By reason of 
the Board’s certification of the Union 
as the exclusive representative of the 
respondent’s employees, as well as by 
the terms of the respondent’s contract 
granting the Union exclusive recogni- 
tion as such representative, the re- 
spondent is precluded from settling 
grievances with anyone other than the 
Union. 
The New York Labor Relations 
Board, in commenting upon the pro- 
vision in the New York Act* which 
was substantially the same as that in 
the federal law, displayed greater 
solicitude for minority rights, say- 
ing,® 
It thus serves to restrict what other- 
wise might be a grant of unlimited 
power to a majority union, in the 
exercise of which individual or minor- 
ity rights might be completely de- 
stroyed. The proviso further assures 
employers that they are free if they 
desire, to discuss grievances with in- 
dividuals or minority representatives, 
even though a majority representa- 
tive has been designated for the pur- 
pose of collective bargaining. 
The Taft-Hartley Act,* following 
the construction of the Wagner Act 
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proviso uniformly adopted by the 
courts,? which was opposed to that 
of the Board, sets forth this right 
in phrases added to the original 
wording.§ 

In a case noted above, arising 
under the Railway Labor Act, the 
United States Supreme Court in a 
detailed discussion made clear beyond 
question or argument that such con- 
tentions of the National Labor Rela- 
tions Board were entirely untenable, 
saying,® 

It would be difficult to believe that 

Congress intended, by the 1934 amend- 
ments [to the Railway Labor Act] to 
submerge wholly the individual and 
minority interests, with all power to 
act concerning them, in the collective 
interest and agency, not only in form- 
ing the contracts which govern their 
employment relation, but also in giv- 
ing effect to them and to all other 
incidents of that relation. Acceptance 
of such a view would require the 
clearest expression of purpose. For 
this would mean that Congress had 
nullified all preexisting rights of work- 
ers to act in relation to their employ- 
ment, including perhaps even the 
fundamental right to consult with 
one’s employer, except as the collec- 
tive agent might permit. 

In other ways, the Board has 
sought to aggrandize the union at 
the expense of the minority and of 
individuals. In a case’® where the 
employer brought employees other 
than union officials in to attend the 
collective bargaining meeting, and 
placed loudspeakers in the plant so 
others could hear the proceedings, 
the Board held the employer guilty 
of an unfair labor practice, saying, 

Assuming that McBerty [president 
of the employer] believed that the 





2. Elgin, 
(1945). 

3. North American Aviation, 44 NLRB 604 (1942). 
See also, Opinion of General Counsel, NLRB, 
13 LRR 142 (1943). 

4. Sec. 705, New York State Labor Relations Act, 
‘Provided, that employees, directly or through rep- 
resentatives, shall have the right at any time to 
present grievances to their employer.’ 

5. In re Shanty Shops, Inc., June 6, 1941, Case 
No. SU4619, NYLRB, 8 LRRM 395. 

6. Labor Management Relations Act, 1947, P.L. 
101, 80th Cong., Ist Sess. 

7. NLRB v. Union Pacific Stages, Inc., 99 F.(2d) 
153 (1937). Wilson & Co., v. NLRB, 115 F.(2d) 
759 (1940). 

8. ‘Provided, That any individual employee or 
a group of employees shall have the right at any 
time to present grievances to their employer and 
to have such grievances adjusted, without the in- 


Joliet Ry. v. Burley, 325 U.S. 711 


Union’s representatives were not 
truthfully representing to employees 
what occurred in their meetings with 
the respondent’s representatives, that 
fact would have afforded no justifica 
tion for the respondent’s selection of 
a group of employees to attend the 
conference with the union for the pur 
pose of observing and also, it is ob 
vious, reporting the proceedings to 
their fellow employees. This action 
on the part of the respondent was in 
complete derogation of the right of 
employees to self-organization and to 
bargain collectively through repre- 
sentatives of their own choosing. 

The Court of Appeals disagreed with 
this argument, saying, “So far from 
its being illegal, as decided by the 
Board, for the employees to listen in 
at this meeting, it was proper that 
they should attend the negotiations 
between their proposed agent and 
attorney and the employer. The em- 
ployer has the right to inform the 
workmen of the state negotiations,— 
and this direct method of giving 
information, under this record, was 
not a violation of the Act.”!! 


Employees Can Change Agent 
Only at Certain Times 


In a later case!” where the employees 
had selected their representative but 
immediately thereafter changed their 
minds and sought to deal directly 
with the employer, the Board held 
the employer guilty of an unfair 
labor practice for bargaining with 
the individual employees. This view 
was upheld by the Supreme Court. 
Mr. Justice Rutledge, who disagreed 
with the majority of the Court as 
to whether there was any coercion, 
voiced in his dissent the fear of such 
disregard of the individual employ- 


tervention of the bargaining representative, as 
long as the adjustment is not inconsistent with the 
terms of a collective-bargaining contract or agree- 
ment then in effect: Provided further, That the bar- 
gaining representative has been given opportunity 
to be present at such adjustment. 

9. See Note 2, supra. See also §2, Fourth, P.L 
442, 73d Cong., 1934. ‘‘Provided, that nothing in 
this Act shall be construed to prevent an employee 
individually, or local representatives of employees 
from conferring with management during working 
hours without loss of time, or to prohibit a carrier 
from furnishing free transportation to its employees 
while engaged in the business of a labor organiza 
tion." 

10. North Electric Mfg. Co., 24 NLRB 547 (1940) 

11. North Electric Mfg. Co. v. NLRB, 9 LRRM 455 
(1941). 

12. Medo Photo Supply Corp. v. NLRB, 321 U.S 
678 (1944). 
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ee’s rights in favor of the union, 
saying, 

Unless a designated union acquires 
by its selection, a thraldom over the 
men who designate it analogous to 
the power acquired by one who has 
a “power coupled with an interest”, 
unbreakable and irrevocable by him 
who gave it, it would seem that any 
powers that it may acquire by virtue 
of the designation would end when 
ever those who confer them and on 
whose behalf they are to be exercised 
take them back of their own accord 
into their own hands and 
them for themselves. . . . I do not 
think Congress intended, by this leg- 
islation to create rights in unions 
overriding those of the employees 
they represent. Nor did it require a 
special form or mode for ending 
a collective agency any more than for 
creating it. What Congress did was 
to give the designated union the ex- 
clusive right to bargain collectively 
as long as, and only as long as a 
majority of the employees of the 
unit consent to its doing so. 

The Board however, has consistent- 
ly denied the employees the right to 
change their minds, except at stated 
intervals, regardless of whether or 
not employer action was involved. 
Che argument of the Board is fre- 
quently that to permit such change 
would be destructive of stability in 
employer-employee relations. Un- 
less it can be shown that the em- 
ployer would be disadvantaged by 
such change, because of his reli- 
ance on the employees’ choice, which 
scarcely seems likely, the principal 
should be permitted at any time to 
dispense with or change an agency 
which has proved unsatisfactory or 
undesirable, at the same time assum- 


exercise 


ing any obligations incurred in its 
behalf by its agent, during the exist- 
ence of the agency. 

The importance of such protec- 
tion to minorities is also pointed out 
by Mr. Justice Jackson in his dissent 
in Wallace Corporation v. NLRB,'8 
where he said: 

The struggle of the unions for rec- 
ognition and rights to bargain, and 
of workmen for the right to join with- 
out interference, seems to be culmi- 
nating in a victory for labor forces. We 
appear now to be entering the phase 
of struggle to reconcile the rights of 

individuals and minorities with the 
power of those who control collective 
bargaining groups. 


The necessity of such restraint on 
the union authority to force it to 
recognize its responsibility and obli 
gation to the whole group, is no- 
where more apparent than in a 
recent case'* arising under the Rail 
way Labor Act,!© where the union in 
negotiating a contract with the em- 
ployer sought to deprive a minority 
group of their seniority and ultimate- 
ly of their jobs. There the Supreme 
Court pointed out that the statute 
which “grants the majority exclusive 
representation for collective bargain- 
ing purposes strips minorities within 
the craft of all power of self-protec- 
tion, for neither as groups nor as 
individuals can they enter into bar- 
gaining with the employers on their 
own behalf’. Continuing the Court 
said, in deciding the case, “abuse of 
its powers [by the bargaining agen- 
cy] by perpetrating discriminatory 
employment practices based on racial 
considerations gives rise to a cause 
of action under federal law which 
federal courts will entertain and will 
remedy by injunction.” Although 
this case arose under the Railway 
Labor Act, it is clear that the lan- 
guage of the decision is applicable to 
the broad field of labor relations, 
since the court relies on decisions 
under the National Labor Relations 
Act for support. 

This ruling rests on an earlier 
case!® where the Court said,!7 

We think that Congress, in enact- 

ing the Railway Labor Act and au- 
thorizing a labor union, chosen by a 
majority of a craft, to represent the 
craft, did not intend to confer plenary 
power upon the union to sacrifice, 
for the benefit of its members, rights 
of the minority of the craft, without 
imposing on it any duty to protect 
the minority. 


Board Has Allowed Minority 
To Represent Majority 


- 


Sections 7 and 9 (a) of the National 
Labor Relations Act recognized the 
right of a majority of the employees 
to choose their bargaining represent- 
ative and to engage in collective 
activities through such representative. 
The Board has, with surprising in- 
consistency, despite the unmistakable 
language of the statute, condoned 
the employment of these collective 
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George Rose has been a regional and 
trial attorney for the National Labor Re- 
lations Board. A graduate of the Univer- 
sity of Pennsylvania Law School, he is 
now engaged in private practice in In- 
dianapolis, Indiana, specializing in labor 


law. 





activities by a minority group, pre- 
rogatives which under the statute 
only pertain to the majority repre- 
sentative, not only after the selection 
of a majority representative, but also 
in the absence of a bargaining repre- 
sentative. Moreover, the wide scope 
of both the Railway Labor Act 
and the National Labor Relations 
Act in circumscribing the rights of 
individuals and minorities in the 
matters of collective bargaining and 
of concerted activities, has, as noted 
above, been emphasized by the Su- 
preme Court, which has said repeat- 
edly that the law denies the employer 
any right to deal with them, for the 
law “imposes the affirmative duty to 
treat only with the true representa- 
tive, and hence the negative duty to 
treat with no other”.18 

In disregard of these unmistakable 


13. 323 U.S. 248 (1944). 

14. Graham v. Bro. of Locomotive Firemen & 
Eng., 25 LRRM 2033 (1949). 

15. P. L. 442, 73d Congress, 1934. 

16. Steele v. L. & N. Ry. Co., 323 US. 192 
(1944). 

17. See also, Hughes Tool Co. v. NLRB, 15 LRRM 
852 (1945); Hartley v. Bro. Ry. & SS. Clerks, 2 
LRRM 872 (1938). 

18. Virginian Ry. Co. v. System Fed. No. 40, 300 
U.S. 515 (1937). NLRB v. Jones & Laughlin Steel 
Corp., 301 U.S. 1 (1937). 
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pronouncements of the Supreme 
Court as to the status of the minor- 
ity in regard to bargaining where a 
bargaining representative has or has 
not been chosen the Board again 
most recently expressed views in di- 
rect conflict. In this case!® the Board 
said, “Designation of a bargaining 
representative does not automatically 
strip minority groups of the privilege 
of asserting, by any form of con- 
certed activity not in itself illegal, 
protected interests outside of and 
unconnected with the bargaining 
process or its results.” Thereupon 
the Board found the employer guilty 
of unfair labor practices for discrim- 
inating against supervisory employ- 
ees who refused to cross the picket 
line. If these concerted activities were 
disconnected with the bargaining 
process, and were such as a minority 
might engage in for aims unrelated 
to union activities, then the activities 
were not protected by the Act, and 
such discrimination is not an unfair 
labor practice. The Act only safe- 
guards concerted activities for pur- 
poses of collective bargaining and 
other mutual aid or protection. Since 
the Act is not available to supervi- 
sory employees,*® the Board’s ruling 
is clearly erroneous as regards them, 
but it is equally unsupported in its 
literal wording as applied to any 
minority so acting. If the employees 
forming a minority were engaging 
in concerted activities which were 
normally protected by the Act when 
undertaken by the majority, then 
the minority employees were usurp- 
ing the prerogative of the majority 
representative, and the employer did 
not commit an unfair labor practice 
in discriminating against them. 

In another late decision®! the 
Board found the employer had com- 
mitted an unfair labor practice 
where it discharged a minority for 
engaging in a strike to force the proc- 
essing of a grievance. Referring to 
Sections 7 and 13 of the National 
Labor Relations Act,?? the Board 
said that “Since these complainants 
have the statutory right to act con- 
certedly and to use their strike weap- 
on, these discussions have no bear- 
ing on matters at issue here. . . . Nor 
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are the rights established by the Act 
confined to majority groups within 
units found appropriate by Board 
decisions. Rather, they are the inher- 
ent rights of all free men and em- 
ployees.” It is obvious that such 
rulings if upheld must lead to a 
breakdown of the collective bargain- 
ing representative’s authority and 
right. As we have quoted above, Sec- 
tion 7 gives to employees the right 
“to form, join, or assist labor or- 
ganizations, to bargain collectively 
through representatives of their own 
choosing, and to engage in concerted 
activities, for the purpose of collec- 
tive bargaining or other mutual aid 
or protection”. This wording indi- 
cates very decisively that “the con- 
certed activities” must be for “‘collec- 
tive bargaining” “through repre- 
sentatives of their own choosing”, 
that is, the majority representative. 
If, however, there should be any 
question that by virtue of the use 
of the words “‘or other mutual aid or 
protection” authority is given to in- 
dividuals or a minority to act con- 
certedly “for . . . other mutual aid 
or protection” it is quickly resolved 
by reference to Section 9 (a), where- 
in it is provided that the bargaining 
representatives “are the exclusive 
representatives for the purposes of 
collective bargaining” as to “rates 
of pay, wages, hours of employment 
or other conditions of employment”. 
“Other mutual aid or protection”, 
which is the joint or reciprocal inter- 
est of the collective group, and not 
an individual or minority interest 
apart from the majority, must be 
undertaken through the majority 
representative, and not by any little 
disgruntled group, which wants to 
start some activity along the line 
it decides. The majority is given the 
right alone to engage in concerted 
activities “for the purposes of collec- 
tive bargaining” and since this is 
the majority's prerogative, it is the 
majority which can alone engage “in 
concerted activities for the purpose 
of collective bargaining or other mu- 
tual aid or protection”. The intent 
of the Act is clear, first, only to pro- 
tect the rights of employees as in- 
dividuals in forming a union or in 


union membership and to bargain 
collectively through their majority 
representative, and second, to guard 
the rights of the majority in collec 
tive bargaining and in other con- 
certed activities from attrition by 
minority efforts to assume the bar- 
gaining role, as well as from em- 
ployer discrimination. The employer 
therefore, may not discriminate 
against anyone for proper union ac- 
tivity, which is “to form, join, or as- 
sist labor organizations, but minor- 
ities which engage in concerted 
activities apart and distinct from the 
majority representative, which are 
within the rights of the majority 
representative are not protected. 


Board's Position Not Supported 

by Language of Statute 

In this last mentioned case?’ the 
union was not the majority repre- 
sentative, nor was there any certified 
representative. The Board’s language 
in support of its position, however, 
is not limited to these facts. It is in 
line with the Board’s position in 
earlier cases, wherein the courts have 
rebuffed its pretensions. This lack 
of a majority representative does 
not give any additional validity to 
the minority’s claim to assume these 
duties under the Act. 

In a similar case where the strik- 
ing employees were not members of 
a majority union, the court held 
that “There was no legal obligation 
to bargain with this representative 
of a minority. Even if the position 
of the respondent, at the time of 
the refusal to bargain with a minor- 
ity representative, was that it would 
not bargain with a union, yet such 
minority is in no position to strike 
because of failure to bargain with 
it and then receive compulsory re- 
instatement.” 

The Board’s decisions sanction 
concerted activities for the settle- 

(Continued on page 248) 





19. Illinois Bell Tel. Co., 25 LRRM 1440 (1950) 
Note similiarity of language of the Supreme Court 
in Graham case, quoted above. 

20. P.L. 101, 80th Cong., Ist Sess., §14(a). 

21. Olin Industries, Inc., 86 NLRB No. 36, 24 
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379 (1941). 
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Totalitarian Democracy: 





Is Popular Sovereignty Becoming a Despot? 


by Ben W. Palmer « of the Minnesota Bar (Minneapolis) 


® In 1815, John Adams wrote: “The fundamental article of my political creed is that 


despotism, or unlimited sovereignty, or absolute power, is the same in a majority 
of a popular assembly, an aristocratical council, an oligarchical junto, and a single 
emperor.’ Mr. Palmer's theme is the danger that he sees in enshrining public opinion, 
of assuming that because we believe that the people should rule, the people are 
always right. Recalling Lord Acton’'s dictum that “absolute power corrupts absolutely”, 


he voices fear that we may be endangering our own freedoms by placing all power 


in the hands of a new king, “the Majority”. 





® Big government is needed to con- 
trol big business and big labor, to 
cope with forces sometimes as power- 
ful as states, transcending state 
boundaries, national and indeed in- 
ternational in the sweep of their 
activities. Big government is needed 
to prevent economic aggressions that 
belie the pretensions of democracy 
and, since the necessitous man is not 
free, would make largely fruitless 
civil and political freedoms. 

But we need to scrutinize the term 
“big government” to see whither it 
is leading us. 

Does bigness refer only to the 
power of government; does it mean 
only that it is more powerful than 
other forces or organizations within 
the state? Or does it refer to the num- 
ber and distribution of its agents and 
employees as we might refer to a 
sprawling bureaucracy employing a 
large percentage of the population? 
Or, finally, does “big government” 
mean a government that is big in the 
extent of its activities, in the ampli- 


tude and detail of its control of the 
daily lives of the people? In other 
words does it imply a totalitarianism 
as a result of which it narrows or 
destroys the areas of free activity 
hitherto permitted to individuals 
and to social, political and economic 
groups? Does it sit in every factory, 
office, school—perhaps church—and 
at every fireside and indeed in every 
bedchamber, subjecting to its iron 
compulsion all the thoughts and 
deeds of men? 

And what do we mean by govern- 
ment? Here we turn to the conven- 
tional definition of the State as a 
body of people occupying a definite 
territory, politically organized and 
not legally subject to outside con- 
trols, in other words, sovereign. And 
government, we say, is the agent of 
the State. It consists of men legally 
organized so as to carry out the pur- 
poses of the state. In democracies it 
is the servant of the people, not its 
master. 


But is it today? 


This brings us to a reconsideration 
in a revolutionary era of the age-old 
problem of power. 


The Appetite of Power 

Is Insatiable 

Power's appetite is insatiable. It is 
like some hungry dog to which we 
throw appeasing chunks of meat 
only to find him more demanding, 
stronger and more ferocious. And 
historical illusions have blinded us 
to the two-faced character of democ- 
racy; its beneficence and its threat 
of thralldom. 

Glorious are the traditions of de- 
mocracy, its shimmering ideals of lib- 
erty and equality a pillar of cloud by 
day and of fire by night for the count- 
less generations of heroes, named 
and anonymous from Thermopylae, 
Salamis and Plataea through Lex- 
ington and the Argonne to the 
Normandy beachheads and Guadal- 
canal. These are the purple pages of 
history which no one would bedim. 
Nor would one even unwittingly 
lessen the lustre of man’s less spec- 
tacular but no less real democratic 
achievements down the ages by the 
slower processes of legislation, of con- 
stitutional change and of a more 
enlightened and powerful public 
opinion. Of democracy’s achieve- 
ments in war and peace we may say, 
as Webster did of Massachusetts in 
his reply to Hayne: “There she 
stands. She needs no defence.” 
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But she has a twofold aspect. If we 
are to achieve or approach total 
truth, she must be regarded not only 
streaming with celestial light in the 
sun of our appreciation but in her 
grim reality as a manifestation of 
power. And of increasing, even men- 
acing power. 

And here one would not be mis- 
understood. Because he sees a danger 
in democracy, he would not be 
damned as its enemy. Indeed, it is 
because he sees in it the only hope 
for the future of mankind that he 
wishes to correct its deficiencies, to 
strengthen it against errors that are 
not only to be avoided but that if not 
avoided will lead to its destruction. 
Amendment is essential to preserva- 
tion, For its strength will be the 
strength of ten if its heart be pure 
and its actions just. 


Majority Is Not 
Always Right 


We need not go so far as to say with 
Guicciardini that the people is a 
great beast; with Sir Thomas Browne, 
a hydraheaded monster; with Vol- 
taire that when men get into a crowd 
their ears grow long; with Carlyle, 
according to Lowell, that represent- 
ative government is a gabble, democ- 
vacy a birth of the bottomless pit; 
with Mill that it is a surrender to 
collective mediocrity; with Mencken, 
a witless and malignant tyranny, or 
with William Tecumseh Sherman: 
“Vox populi, vox humbug.” 

We say, and the flattering dem- 
agogue reiterates, “Vox populi, vox 
dei” and fail to note the subtle tran- 
sition from the doctrine that the 
majority has a right to rule to the 
dogma that the majority is always 
right. Individually men are not in- 
fallibly wise or just, but many with- 
out reflection succumb to the majori- 
ty myth; the myth of numbers that 
a mere counting of noses gives the 
truth. Thus democracy acquires an 
adventitious sanctity and to differ 
from its judgment or challenge its 
will is to be guilty not only of trea- 
son, but of sacrilege—a sin against 
truth itself. This is a point to be re- 
curred to, but first we turn to the 
historical paradox of democracy, 
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that its advent to power has not 
freed men from their chains but only 
increased their number. It has not 
meant the abolition of power but 
merely its transfer, and in the hands 
of the transferee an increase. 

We overthrew our kings and cried 
‘The king is dead”. But immediately 
we added, “Long live the king”. The 
new king was Demos. The old king, 
even when buttressed by Divine 
Right was nevertheless subject to a 
higher law, for centuries was bound 
by custom which even he could not 
change. He had no power of taxation 
but had to bargain for free gifts 
by conceding limitations on_ his 
power. His armies were either feudal 
levies owing allegiance to interme- 
diate overlords or barons whom the 
king had to placate, or they were 
mercenaries drawing on the royal 
funds. It was only the revolutions 
that overthrew the kings that gave 
the new sovereign those three sources 
of tremendous governmental power: 
taxation, permanent administrative 
personnel and conscription. And 
then the new sovereign took over 
legislative power. 


The New King 
Can Do No Wrong 


And here men succumbed to an 
illusion of power and to the charm- 
ing sentimentalities of Rousseau. 
For that most influential of men 
there was to be no limitation by 
higher law or otherwise on that gen- 
eral will. It was to be checked by no 
associations and the individual was 
to be stripped naked, isolated, re- 
duced to a cipher when brought face 
to face with the State. And the new 
king, the general will, could do no 
wrong. Here was a new divine right 
but with a difference: For its deity 
was itself; the only god was popular 
sovereignty. 

But the individual was flattered 
by a fiction which identified his will 
with the general will and served to 
obscure the new and greater tyranny 
to which he now was subject. For 
Rousseau’s theory was that by an 
original social compact all men 
agreed to submit their individual 
will in particular measures to the 


general will. If we vote against a 
measure and are defeated we are still 
for the measure since we have agreed 
to submit our individual will to the 
general as soon as we know what 
that will is. And with the extension 
of the suffrage, the increased number 
of persons to be voted for and more 
frequent elections we believe that we 
control the powers of government, 
continue to keep government in sub- 
jection as our servant and are masters 
of our liberties. 

But let us look at the reality of 
the modern democratic, nationalistic 
state. . 

There is not only the tremendous 
increase in laws, many of them un- 
doubtedly necessary because of the 
shift to an urban civilization, the 
necessary abandonment of laissez 
faire, at least to lay down and en- 
force rules of the game for those 
struggling for economic survival and 
the claims of a more humane civiliza- 
tion determined to check by law if 
necessary oppressions of the weak. 
There is the turning to government 
as a means of protection against mass 
unemployment and economic mal- 
adjustments that threaten the very 
life of society and as the guardian 
of the national homeland against 
threatened aggression from without. 
But, with the vastness and complex- 
ity of modern governments, those 
that are supposed to be servants of 
the people’s will tend increasingly to 
become their masters. 

In England the cabinet, in the 
United States the inner circles of a 
party in power tend to perpetuate 
their regime and to increase the 
powers of the government. True 
there are occasional parliamentary 
and quadrennial presidential elec- 
tions, but these tend to become only a 
momentary exercise of popular pow- 
er, an intermittent and often vague 
plebiscite reduced only to the ques- 
tion: Which masters will ye serve? 
For even if there be a shift of power 
from one party to another the great 
mass of governmental activities con- 
tinue unabated in their progress. It 
is much as if one who every few years 
has a chance to give some great car 
of Juggernaut a feeble push were to 
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hug to his breast the illusion that he 
controls its direction or its power. 
Perhaps this may anger you who may 
exclaim: “This is pessimism, cyni- 
cism, exaggeration, untruth.” Maybe 
it is not a masterpiece of understate- 
ment and admittedly one individual 
could not expect to deflect Jugger- 
naut’s car or steam-roller of govern- 
mental power. But it is hoped the 
metaphor may stimulate reflection 
about the extent to which govern- 
ment is controlled. And you may ask 
yourself what your power is. So too 
you may consider the growing power 
of the American Executive, the de- 
struction of state power at the hands 
of national, and the pressure of pub- 
lic opinion on you in a democracy. 


Has Public Opinion 
Become Our God? 


A century ago Harriet Martineau 
wrote that the worship of public 
opinion was the established religion 
of America. Emerson saw the danger: 
“What have I gained that I no longer 
immolate a bull to Jove or a mouse 
to Hecate if I quake before opinion 
—the public opinion.” “The nearer 
the people are drawn to the common 
level of an equal and similar condi- 
tion” said De Tocqueville, “the less 
prone does each man become to place 
implicit faith in a certain man or a 
class of men. But his readiness to 
believe the multitude increases and 
opinion is more than ever the mis- 
tress of the world. The public has 
therefore, among a democratic peo- 
ple, a singular power . . . for it does 
not persuade to certain opinions but 
it enforces them, and infuses them 
into the intellect by a sort of enor- 
mous pressure of the minds of all 
upon the reason of each. In the 
United States, the majority under- 
takes to supply a multitude of ready- 
made opinions for the use of individ- 
uals who are thus relieved from the 
necessity of forming opinions of their 
own.” As Bryce wrote of undecided 
or unreflective people, “having nei- 
ther the time nor the knowledge to 
think for themselves they feel safe 
in thinking with the majority”. And 
then we return to De Tocqueville’s 
words about America: “It may be 
foreseen that faith in public opinion 


will become a species of religion 
there and the majority its minister- 
ing prophet.” 

Could this keen observer of the 
American scene a hundred years ago 
have foreseen the close packing of 
today’s metropolitan 
areas, their denial of opportunities 
for reflection and independent judg- 


millions in 


ment, their subjection to mass in- 
fluence by the instant radio report 
to their living rooms and bedrooms 
of what all the world is thinking 
or saying, of what “they say”, and 
“they do”, would he not affirm the 
truth of his prediction? And as to 
opinion as the religion of the people 
was it not more fully realized be- 
cause of the transfer of men’s spirit- 
ual allegiance from revealed reli- 
gion, first to science and then when 
materialistic science failed to save 
them from world-wide depression 
and two world wars to the deification 
of democracy? So there comes about 
a sort of political pantheism, a flat- 
tering self-worship of the individual 
who sees himself mystically 
bodied in the all-powerful modern 


em- 


state, a state that can do no wrong, 
maker of all the laws of its being. 

The danger of course lies also in 
a mere worship of form; in merely 
asking the question, is this a democ- 
racy? If it is, then all is well and 
we need not go on to the larger ques- 
tion: Is it a democracy in which 
there is not only power but justice? 
For it is a fatal illusion of modern 
times that democracy guarantees 
justice, an illusion to which par- 
ticularly succumb those who have 
forgotten the words of St. Augustine 
that without justice kingdoms—and 
we would say democracies also—are 
but organized brigandage. 

And we ask the further question: 
Whether and to what extent, if any, 
your democracy recognizes the value 
for democracy itself of diversities of 
conduct and opinion. Too often 
there is the tendency because certain 
groups have opposed governmental 
controls because interfering with 
their selfish and antisocial purposes, 
to assume that all individual or 
group purposes in conflict with the 
majority will are therefore indisput- 
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ably evil and antisocial. This, of 
course, is to overlook the genuine 
contributions of diversity of thought 
and conduct to the common good. 
To take but a single instance, one 
to be called to the attention of those 
who would turn over all education 
to the State, we point out that it 
was private schools that pioneered 
kindergartens, music, child health 
programs, physical education, voca- 
tional education. As the President 
of the University of Maryland wrote 
in the annals of the American Acad- 
emy in September, 1949: “Democ- 
racy needs a continuous stream of 
cultivated idiosyncracy, developed 
indivicaality and tested variations 
from the norm if it is to be progres- 
sive and dynamic rather than crys- 
tallized and static.” 

And thi; multitudinous master is 
no less a raaster because he is many. 
Indeed ‘his amorphous and anony- 
mous being need not fear intransi- 
gent minorities nor the assassin’s 
knife. Conscious of its virtue, it is 


March, 1951 * Vol. 37. 201 








Totalitarian Democracy 


restrained by no compunctious visit- 
ings of conscience. And as Acton 
pointed out, it is no less than single 
tyrants subject to the corrosive effect 
of unchecked power. Was it not the 
illustrious democracy of Athens that 
sent Aristides into exile and pressed 
the cup of hemlock to the lips of 
Socrates? Nor should we forget that 
it was Herodotus who said that it 
were intolerable folly for men, while 
seeking refuge from a single tyrant, 
to give themselves over to a rude 
unbridled mob. Aristotle, Cicero, St. 
Thomas Aquinas, the Founding Fa- 
thers were well aware of the peril. 
It was Jefferson who said “An elec- 
tive despotism was not the govern- 
ment we fought for.” And John 
Adams in 1815 wrote: “The funda- 
mental article of my political creed 
is that despotism, or unlimited sover- 
eignty, or absolute power, is the same 
in a majority of a popular assembly, 
an aristocratical council, an oligar- 
chical junto, and a single emperor. 
Equally arbitrary, cruel, bloody and 
in every respect diabolical.” 

That a democracy today may not 
be bloody should not blind us to a 
trend towards democratic absolutism. 
Indeed the absence of violence and 
a decent respect for the opinions of 
mankind may blind us to its day by 


day, subtle but none the less real 
aggressions on liberty. 

If you who read these lines, 
though touched again and again by 
the hand of governmental power, 
nevertheless think this the fantastic 
vision of an exaggerated or mythical 
menace conjured up by the fears of 
a mind divorced from reality, we 
ask you to consider the inroads of 
totalitarianism in many fields. As to 
legislative power, without being cyn- 
ical, we wonder how many times a 
legislator asks himself, “Is this wise 
or just?” as against the number of 
times he inquires only, “Is this what 
the people want?” even though they 
choose Barabbas. As to the judiciary, 
how far has it gone in regarding law 
as mere force or will, expediency 
uninfluenced by principle and in 
yielding to popular demands on the 
ground that it is but exercising a 
seemly self-restraint? As to the ex- 
ecutive, how insistent have been its 
claims that presidential power repre- 
sents a mandate that cannot be de- 
nied because the people’s will is 
paramount? How close did the court- 
packing plan come to success? And 
what would an objective survey, well- 
balanced, recognizing good where 
found, perhaps by the American Bar 
Association, reveal as to the teach- 


ings today of American political 
scientists? —To what extent are they 
preaching that judicial review is 
usurpation, checks and _ balances 
outmoded, separation of powers an 
unwarranted interference with gov- 
ernmental efficiency, an omnipotent 
parliament desirable and the Consti- 
tution a fetish; product of a con- 
spiracy to enslave the masses for the 
benefit of an aristocracy of wealth? 

Before such studies are made, let 
not true lovers of democracy gaily 
assume that all is well and that we 
face no danger of a totalitarian de- 
mocracy. For the signs are otherwise. 





For related writings by Palmer in the Journal, 
see ‘‘Hobbes, Holmes and Hitler’, 31 A.B.A.J. 
569, November, 1945; ‘Reply to Mr. Charles W. 
Briggs’’, 32 A.B.A.J. 635, October, 1946; “‘Liberty 
and Order: Conflict and Reconciliation’’, 32 
A.B.A.J. 731, November, 1946; review of Hobbes’ 
Leviathan, 33 A.B.A.J. 807, August, 1947; review of 
Heinrich A. Rommen's The Natural Law, 33 A.B.A.J. 
922, September, 1947; a series of articles on dis- 
sents and overrulings in the Supreme Court, 34 
A.B.A.J. 554, 677, 761, 887, 1000, 1092, July, Au- 
gust, September, October, November, December, 
1948; 35 A.B.A.J. 12, 101, 189, January, February, 
March, 1949; review of Cairn's Legal Philosophy 
from Plato to Hegel, 35 A.B.A.J. 397, May, 1949; 
review of Pritchett's The Roosevelt Court, 34 
A.B.A.J. 1109, December, 1948; review of Sieghart's 
Government by Decree, 36 A.B.A.J. 923, Novem- 
ber, 1950; and especially, ‘Defense Against Levia- 
than"’, 32 A.B.A.J. 328, June, 1946. For Adams, 
see 10 Works (1856 ed.) 174; 2 Jefferson, Writings 
(Definitive ed. 1907) 163. For an excellent work, 
see De Jouvenal, On Power, (N.Y. 1949) (reviewed 
by Loyd Wright in 35 A.B.A.J. 655; August, 1949). 


Ci R. Crane told me once the story of two men whose lives he should 
have cared most to have lived. One was Bogigish, a native of the ancient 
city of Ragusa off the coast of Dalmatia—a deep student of law, who after 
gaining some distinction at the University of Vienna, and in France, became 
professor at the University of Odessa. When Montenegro was admitted to 
the family of nations, its prince concluded that, like other civilized countries, 
it must have a code of law. Bogigish’s fame had reached Montenegro—for 
Ragusa is but a few miles distant. So the prince begged the Tsar of Russia 
to have the learned jurist prepare a code for Montenegro. The Tsar granted 
the request; and Bogigish undertook the task. But instead of utilizing his 
great knowledge of laws to draft a code, he proceeded to Montenegro, and for 
two years literally made his home with the people—studying everywhere their 
customs, their practices, their needs, their beliefs, their points of view. Then 
he embodied in law the life which the Montenegrins lived. They respected 
that law, because it expressed the will of the people. 


—Brandeis, “The Living Law” in The Curse of Bigness, pages 325-6 
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Inadequate Law School Training: 





A Plan To Give Students Actual Practice 


by A. S. Cutler + of the New York Bar (New York City) 


® Mr. Cutler argues that it is unfair to the clients of neophyte lawyers to provide them 


with only theoretical knowledge in the law schools. No other profession allows men 


to practice without a period of apprenticeship, he observes, and he proposes that 


the legal profession make the same requirement. 





® Our law schools do virtually noth- 
ing to acquaint their students with 
the practical work of the law. They 
do virtually nothing to help a man 
try a case. They teach a student the 
theory of the law. They forget that 
principles of law, no matter how 
well conned, apply only to the facts 
invoking the rule. The proof of 
those facts to which legal principles 
may be applied is the daily grist of 
our courts. It would seem indefen- 
sible that lawyers must gain their 
knowledge of actual practice after 
admission to the Bar. 

In every other field of endeavor, 
in science, in mechanics, in trade, 
the student learns practicality at the 
same time he studies the theory of 
the subject. Medical schools insist 
upon their students serving as in- 
terns, where the actual facts of life 
in all their pulsating, quivering real- 
ity are part of the student’s learning, 
before he is given a license to prac- 
tice. In chemistry and physics, the 
student participates in actual lab- 
oratory experiments. Bricklayers and 
plumbers have their apprentices. 
Should the law shy away from the 
apprentice system merely because 
the reading of law is on a higher 
level? 


That the law schools prefer to 
teach merely the theory rather than 
the practice of law is abundantly 
evident. 

Judge Crane, former Chief Judge 
of the New York Court of Appeals, 
has stated, 

With the practical work of the law, 
he [the university law school grad- 
uate} has little or no familiarity. He 
may come to the bar almost ignorant 
of how the law should be applied and 
is applied in daily life. It is, there- 
fore, not unusual to find the bright- 
est student the most helpless practi- 
tioner, and the most learned surpassed 
in the profession by one who does not 
know half as much. 

Judge Jerome Frank, of the United 
States Court of Appeals for the Sec- 
ond Circuit, pithily puts it: “A law- 
yer who has inadequate acquaint- 
ance with litigious processes is, rela- 
tively, an impotent lawyer.” 


Case Method 

Has Become Fetish 

Why do the law schools refuse in 
most part to acquaint their students 
with the practical work of the law? 
The answer is simple. The case sys- 
tem, made a fetish by Harvard Pro- 
fessor Langdell, is worshipped today 
as it was more than a generation 
ago. Law schools are staffed by men 


learned and experienced in the 
theory of the law, but wholly un- 
accustomed to the practice of law 
as a profession. Most of the good law 
schools employ only full-time pro- 
fessors in their main courses. Those 
men live in the books, but have 
little contact with the reality of the 
lawyer’s life. They are far removed 
from the struggle and the hustle and 
bustle of the making of an honorable 
living by the practice of law. They 
live cloistered, sheltered lives, pre- 
cisely the opposite of the men who 
practice at the bar. 

The law schools believe that all 
they should concern themselves with 
is teaching the students the prin- 
ciples of law. They stress furnishing 
the student with a fine cultural and 
historical background for the law 
and a familiarity with its principles 
and ramifications. 

A student who reads cases only, 
however, is as impotent as a chem- 
istry student reading reports of lab- 
oratory experiments. Reading about 
the experiment is not the equivalent 
of taking part in the experiment. 
Reading opinions in cases is not the 
equivalent of participating therein. 
Indeed, students seldom read the 
records or transcripts of the testi- 
mony which resulted in the opinions 
published in the casebooks which 
they study. 

This disdain for real life and 
keeping the student aloof from con- 
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tact with actuality allows him to 
graduate with his head in the em- 
pyreal blue and his feet nowhere. 
He has no solid stance because his 
law school has preferred to make 
him culturally a professor, but 
actually a neophyte in his profes- 
sional life. 

An ex-dean of a law school, now 
on the Federal Bench, has said in 
substance: We cannot give them any 
practical experience in law school. 
All we can give them is a good cul- 
tural background, and an_ under- 
standing of the theory of the law. 
There is only one way they can learn, 
and that is by bitter experience in 
the practice of the law. 

We wonder if this charming and 
learned gentleman has thought of 
the poor clients who might suffer 
while their fledgling attorneys were 
accumulating this knock-’em-down 
and drag-’em-out experience at the 
expense of the clients. 

A law school graduate should not 
be so much equipped to become a 
law school teacher as he should be 
equipped to become an active law- 
yer, practicing at the bar. All the 
theory in the world ill equips the 
lawyer who has all the legal lore at 
his fingertips, but doesn’t know how 
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to draw a summons, a will, a deed 
or a bill of sale. To know the cy- 
prés doctrine or the Rule in Shelley's 
Case is a necessary part of a law- 
yer’s legal background. It is also im- 
portant :that he know how to use the 
words required in a simple petition 
to appoint an administrator of an 
estate. 

Law schools furnish their grad- 
uates with new, shiny, potent tools. 
Unfortunately, the average graduate 
has as little knowledge of how to 
use them as a two-year-old child has 
of how to use a blow torch. A sharp- 
edged hatchet is an excellent tool 
when used by one accustomed to its 
employment. One would hesitate to 
entrust such a tool to an infant. 


Practical Work in School 

Is Only Way To Correct Omission 

The only way to correct the omis- 
sion of practical work in law schools 
is to give the student practical work 
in actual daily life with real clients 
and genuine controversies involved. 
Instead of decrying the human touch 
and confining the student only to 
the library and his law books, an 
essential part of the law school in- 
struction should be actually con- 
ducted with human problems as they 
really occur. 

Many law schools have defended 
themselves by saying that they give 
moot courts in their courses. We 
submit that moot courts are ficti- 
tious, unrealistic and vitally lack 
that verisimilitude that is so highly 
desirable in the young lawyer’s train- 
ing. The cases are manufactured and 
even when based on a trial in a real 
court are constrained and patterned. 
It is as simple to implant the breath 
of life into a beauteous department 
store wax figure as it is to insert 
emotional interest and suspense in 
a moot court. 

Furthermore, the parties and wit- 
nesses take the whole event as a 
parlor charade. The witness is not 
bound by the limitations of actuality. 
Thus he draws freely on an unre- 
stricted imagination to answer the 
cross-examiner’s questions. Not one 
of the litigants has any real interest 
in the result, except to make the 


best showing in wit and scintillating 
repartee. The counsel strive mightily 
to win for their litigant’s side, but 
the lawyer-client relationship is com- 
pletely lacking. The judges are dis- 
tinguished alumni who delight in 
urbanity and leniency in their rul- 
ings, somewhat at variance with 
standard courtroom practice. More- 
over, the judges always comment 
flatteringly upon the performances 
of the young lawyers, especially the 
losers. Here again is a condition 
wholly contrary to fact, as those boys 
will soon discover when they enter 
a real courtroom. 

Judge Frank says 
trials: 

Such fake trials are poor substitutes 
for careful observation of actual trials. 
Would any medical school substitute 
pretended surgical operations for real 
operations as a means for instructing 
students? Obviously such sham law 
school trials can do little more than 
“afford amusement” or serve “as a 
relief to tedium”. They are not the 
equivalent of serious lawyer work. It 
is interesting to note that Mr. Justice 
Douglas, formerly Professor Douglas, 
agrees with me on this score. 

Years ago, a year’s clerkship, the 
equivalent of the medical student's 
internship, was a minimum require- 
ment for admission to the Bar. The 
elimination of this prerequisite on 
the theory that all lawyers are now 
possessed of an academic college 
degree in addition to law school, 
was, we submit, a victory for the 
theorists. Also, we believe, book law 
alone, without the knowledge of 
how to use those legal principles, is 
the same as letting a wholly inex- 
perienced correspondence school elec- 
trician search for a short-circuit in 
your home. Most of us prefer the 
man with the practical know-how 
to take care of our affairs. 

Now, how can we give the student 
practical experience without dis- 
rupting the law school course and 
before he receives his diploma at 
graduation? 

Most of the large law schools are 
located in or near a large city. Har- 
vard has Boston. Yale has New 
Haven. Columbia has New York. 
And so on ad infinitum. 

After much reflection, this is the 
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plan we believe our good law schools 
should be persuaded to adopt: 

1. Through the alumni associa- 
tion or the local bar association, a 
panel of at least one hundred law- 
yers or law firms should volunteer to 
allow senior law students to partici- 
pate from beginning to end in at 
least two cases per year. 

2. In each of those cases, two sen- 
iors, after law school hours but dur- 
ing office hours, would attend at the 
law firm’s office when the client was 
first interviewed about the facts of 
the case. Under the guidance of one 
of the lawyers, these students would 
start with an actual lawsuit ab initio. 

3. Under the lawyer’s guidance, 
every step in those lawsuits would be 
handled by these two students. They 
would prepare the pleadings, exam- 
inations before trials, briefs, and 
other necessary legal documents. 
They would interview each of the 
witnesses and take their statements. 
They would prepare the case for 
trial. All, of course, under the guid- 
ance of the lawyer. 

4. At the actual trial, they would 
sit in with the lawyer who tries the 
case. During the half day or day that 
the usual smaller trial occupies, they 
would be excused from class because 
they would be given full credit for 
this particular legal work in the 
lawyer's office. 

We foresee objections. No plan 
is perfect. But the advantages so far 


outweigh any criticism that we be- 
lieve the plan worthy of sincere trial. 
It will first be asserted that it will 
be impossible to obtain sufficient 
volunteers. This we believe to be 
wholly illusory. There has never 
been a campaign involving chari- 
table or unselfish effort on the part 
of lawyers which has failed through 
lack of enthusiastic co-operation. 
We do not expect that the volun- 
teer law firms will immediately put 
their biggest and most important 
cases in the hands of the young law 
students. Even if they start, however, 
with their smallest and least impor- 
tant cases, the students will imme- 
diately have the feel and touch of 
real, live, actual legal controversies. 
Instead of a fictionalized story, 
they will be participating in right- 
ing the wrongs of real litigants. Since 
they will handle the case under the 
supervision of the lawyer right from 
the beginning, all the drama, un- 
certainty and emotional content of 
the lawsuit will be theirs. The only 
thing which they will not actually 
do is the trial work, but, as many 
other lawyers do daily, they will be 
sitting in on the courtroom spectacle. 
Such participation in practice, by 
every student, is the nearest thing to 
a clinic in a hospital that a young 
lawyer can experience, short of the 
actual trial of a case. That, of course, 
he is not permitted to do until he 
is actually admitted. 


Association Calendar 


Marcu 7-10, 1951—Regional Meeting, Atlanta, Georgia 


Inadequate Law School Training 


While to many of the volunteer 
law firms, allowing the students to 
handle two cases a year, under the 
lawyer’s guidance, may be a sacri- 
fice, there will be many lawyers who 
will welcome such student assistants. 
They may like it so much, that in- 
stead of two cases, they will desire 
student participation in nearly all 
their cases. No paid law clerks will 
show the interest and willingness 
and the enthusiasm that senior law 
students will freely contribute to 
their practice work. 

If full credit is given for this 
course at law school and the course 
is made compulsory in senior year, 
we can visualize the day when im- 
mediately upon graduation, the 
young lawyer will have at least a 
year’s familiarity with the routine 
and practical handling of the legal 
details in actual litigation. 

That it will benefit the young 
lawyer, we confidently believe. The 
much greater and inestimable bene- 
fit to the client and to the public can 
hardly be overstressed. Lawyers up- 
on graduation will be completed 
products. No longer will they be 
merely indexes of legal principles 
without the slightest experience or 
practice in their use. The newly ad- 
mitted young lawyer will not only 
possess all the weapons in the legal 
armory, but he will know how to 
use them with the confidence born 
of actual experience. 


Aprit 16-21, 1951—Regional Meeting, Dallas Texas (in conjunction with the 
dedication of the Law Center at the Southwestern Legal Foundation) 


Aprit 19, 1951—Deadline for receipt in the Chicago Headquarters of Petitions 
for Nomination of State Delegates (For publication in the April issue of the 
JOouRNAL, petitions must be received by March 5) 


SEPTEMBER 17-21, 1951—74th Annual Meeting of the American Bar Association, 
New York, New York 
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“The Magnificent Yankee’: 


A Film for Lawyers and Judges 


by Thomas L. Sidlo + of the Ohio Bar (Cleveland) 


® In this article, the Chairman of the American Bar Association's Committee on 
Public Relations writes of the new motion picture based on the life of Justice Oliver 
Wendell Holmes, Jr. In his review, Mr. Sidlo chose to dwell upon the parts of the film 
that would appeal most to members of the Bench and Bar, and his praise is accord- 
ingly warm. It is not the policy of the Journal to recommend or criticize motion 
pictures, and Mr. Sidlo's reactions are, of course, his own. Some judges and lawyers 
may regret, as did Bosley Crowther in his review of the film for the New York Times, 
that “the film gives no more of a notion of Holmes’ professional magnitude and of 
the depth and intensity of his sense of justice than did the play". (New York Times, 
January 19, 1951.) It may be, as the Times’ reviewer remarked, that the film ignores 
“the vast social importance of Justice Holmes’ eminent career’. Nevertheless, any 
film that deals with Justice Holmes is a film that will interest members of the Bar, 
and Louis Calhern's performance as Justice Holmes seems to have received high 
praise from lawyers and critics alike. 








® The Magnificent Yankee is a bio- 
graphical motion picture of the life, 
in Washington, of Justice Oliver 
Wendell Holmes, Jr. 

While it is not a documentary, it 
imparts a good deal of judicial at- 
mosphere and action and, best of all, 
creates a highly favorable impression 
of the Bench. Doubtless the fact that 
it is not legalistic is its subtle, saving 
grace. It carries throughout a quality 
of romance, which gives it the neces- 
sary lift and lilt. The ways of courts 
and judges are only “glimpsed”, to 
use Justice Burton’s expression, but 
they are glimpsed in a manner that 
makes their point more effective than 
would have resulted from a boring 
picturization of court procedure, etc. 

Let us hope that this picture and 
its reception by the public will en- 
courage the making of more films of 
the same kind, films dealing with 
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the urgent business of maintaining 
justice and liberty under law, and 
that this may start a trend away from 
films glorifying the man with two 
guns and a fast draw. 

I am no adoring admirer of the 
Great Dissenter. Like many another, 
I have dissented, privately, from 
more than one of Justice Holmes’ 
dissents. Nevertheless, I think it will 
be generally conceded that Mr. 
Holmes loomed in the eyes of the 
public as the incarnation of justice, 
and, especially, justice for the under- 
dog. As someone who was close to 
him throughout life said: 

I go upon the theory that Holmes 
belongs to the nation, and any one 
who wants to know more about him 
should be encouraged. As to the pro- 
priety of bringing him to the stage, 
I think the only impropriety would 
be if it were not a good play. 
Happily The Magnificent Yankee 


is not only a good play and picture, 
but a great one. 

It begins with Mr. Holmes’ arriv- 
al in Washington, at the age of 62, 
to take his place on the bench after 
appointment by President Theodore 
Roosevelt to the Supreme Court of 
the United States, The “shots” of 
Washington at the turn of the cen- 
tury are graphic and exciting in 
their realistic restoration of the na- 
tional capital of the early 1900's. Ex- 
pense was apparently not spared in 
recreating the atmosphere and en- 
vironment in which subsequent im- 
portant events occurred. 

Mainly, however, The Magnificent 
Yankee is a splendid portrayal of a 
great American and a_ philosophy 
of life we have since come to call 
the American way, a portrayal that 
should warm the heart and quicken 
the pulse of every lawyer and judge. 

One striking episode is the series 
of scenes showing Justice Holmes 
delivering his first dissenting opinion 
in the Northern Securities case, in 
which he provoked the wrath of the 
man who had appointed him to the 
Court, Theodore Roosevelt. The 
latter, bitter at what he regarded as a 
deliberate affront, minced no words 
in telling a next day’s press confer- 
ence that had he to do it over again 
he “could carve a better judge out of 
a banana stalk”. 

Over-all, the film is an intensely 
human document, filled with inci- 
dents that will stir one to his fibre, 
bring more than one tear, and show 
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in a way that had yet to be done on 
the screen how a judge can be a very 
human being though obliged to lead 
the life of a cloistered anchorite. 

It is said that one day when Louis 
Calhern (Justice Holmes) and Ann 
Harding (Mrs. Holmes) were play- 
ing one of the love scenes in a way 
that made everyone forget what 
time it was, a “sound” man spoke to 
the author, “Look”, he whispered, 
“is this the real McCoy, or did you 
just make it up?” 

Another time a technician came 
up to the author with script in hand 
and said: “Tell me something, did 
the Judge really leave a quarter of a 
million dollars to the United States, 
or did you make that up as you went 
along?” The author explained that 
this was the truth, that the Judge 


loved his country as he loved his 
wife, and that when she died the 
country was literally his next of kin. 
The technician looked at the author 
with a credulous smile 
“Quite a guy!” 

So impressive is the job that Cal- 
hern has done with the role of Jus- 
tice Holmes that he is frequently 
stopped on the streets of New York 
by persons who have seen him in 
the role and have somehow got 
themselves to believe that he is or 
was Justice Holmes. Even taxi driv- 
ers have stopped to ask his legal 
advice. 

This is the “Magnificent Yankee” 
who could sit with dignity as Justice 
of the highest court, and then, walk- 
ing home from court, pluck a crocus 
from a public flower-bed because it 


and said: 


Southwestern Regional Meeting 


To Be Held in Dallas April 16-21 


® The second Regional Convention 
of the American Bar Association to 
be held under the plan for holding 
four meetings each year in various 
areas of the United States, will meet 
in Dallas, Texas, April 16-21, in con- 
junction with the dedication cer- 
emonies of the Southwestern Legal 
Center. 

The local director of the meeting 
is Robert G. Storey, President of 
Southwestern Legal Foundation in 
Dallas. Mr. Storey announces that 
the convention proper will be held 
during the first three days of a full 
week of activities, and that the pro- 
gram will consist of a “Workshop”, a 
series of legal institutes and other le- 
gal educational features. There will 
also be a series of additional confer- 
ences which is expected to be of great 
interest to members of the profession. 

The “Workshop” is designed to be 
of practical benefit to lawyers in 
their everyday practice, and will in- 


clude discussions or institutes on such 
subjects as “Trial Tactics”, “Legal 
Draftsmanship” and “Taxation”. A 
second division will deal with pub- 
lic relations and will include discus- 
sion of a practical plan for state and 
local associations in this field. Three 
speakers will handle a discussion of 
the “World Situation” as the third 
portion of the Workshop. 

States included in the Dallas Con- 
vention area are Arkansas, Louisiana, 
New Mexico, Oklahoma and Texas. 
The meeting will be open to all 
members of the legal profession in 
those states whether they are mem- 
bers of the American Bar Associa- 
tion or not. 

The program has been arranged 
so that lawyers who are primarily 
interested in the Workshop and 
other subjects in the field of legal 
education may attend substantially 
all these meetings during the first 
three days of the week. In addition 


“The Magnificient Yankee” 


was spring and he was in love. 

One does not need to expect too 
much not to be stirred and thrilled 
by this picture. It is the best thing 
of its kind that has yet been done, 
and is a new and fine start in the 
right direction. 

Let me hazard the guess, accord- 
ingly, that if you will take the time 
to see it you will savor an experience 
that will leave you prouder than 
ever of the fact that you are a mem- 
ber of the legal profession. 

Only once in a decade does a film 
like this come along. No one can tell 
how soon there will be another. 
Though not so conceived or de- 
signed, it is nevertheless a picture 
that is made to order for lawyers 
and judges. 


to the Workshop and legal institutes, 
there will be conferences on legal 
aid and low cost legal service, pre- 
legal education, international law 
and relations, and a general con- 
ference of business, legal, educa- 
tional, government and labor lead- 
ers. There will also be other con- 
ferences of special interest to the 
lawyers and judiciary in the South- 
west. 

Although the Regional Meeting 
itself will last three days, the entire 
week has been designated as “Law- 
yers Week”, and the activities in 
connection with the dedication of 
the new Law Center are expected to 
be of great interest to members of 
the profession. The Southwestern 
Legal Center is the first completed 
law center in the United States, and 
will be housed in three recently com- 
pleted buildings erected at a cost of 
more than two million dollars. 
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@ No Alibi 


As court and counsel gathered in the robing room after 
an acquittal where the jurors had not even left the box, 
the judge said to the successful lawyer, “That was the 
most convincing alibi that I have ever had proved 
before me.” 

“Thank you, sir’, replied the lawyer. “It is particu- 
larly gratifying to hear you say that. I value your 
judgment most highly and I am pleased to find that 
in this case it coincides with mine. I chose that alibi 
as the best of three that the defendant had.” 

So often is the alibi a sort of affirmative defense that 
in the vernacular the word signifies a lame excuse. We 
admire the straightforward man “who has no alibis”. 
One of the most endearing things the unaffected Dr. 
Johnson ever uttered was his reply to the lady who 
asked him how he came to define “pastern” as the knee 
of a horse: “Ignorance, Madam, pure ignorance.” 

Now comes the alibiless judicial self-reversal. 

When the decision in McGrath v. Kristensen, 340 
U. S. 162, 37 A.B.A.J. 141, February, 1951, was being 
considered, it appeared that Mr. Justice Jackson, when 
Attorney General, had rendered to Secretary of War 
Stimson an opinion which proved to be contrary to 
the decision finally reached by the Court. Mr. Justice 
Jackson nevertheless voted with the majority and, in 
a concurring opinion, proceeded to eat his words. “I 
am entitled to say of that opinion” he wrote “what any 
discriminating reader must think of it—that it was as 
foggy as the statute the Attorney General was asked 
to interpret. It left the difficult borderline questions 
posed by the Secretary of War unanswered, covering 
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its lack of precision with generalities which, however, 
gave off overtones of assurance. . . . It would be chari- 
table to assume that neither the nominal addressee 
nor the nominal author of the opinion read it. That, 
I do not doubt, explains Mr. Stimson’s acceptance of 
an answer so inadequate to his questions. But no such 
confession and avoidance can excuse the then Attorney 
General.” 

Note that, while the Justice did everything in his 
power here and farther on to accept responsibility 
for the old opinion, he merely said that failure of the 
nominal author to read it did not excuse him, not 
that the nominal author had ever actually read it. He 
evidently had an alibi but, unlike the lawyer in the 
story who had three, he scorned to use it. Instead 
he entered a candid plea of guilt in this gay and gallant 
final paragraph: 

“Precedent, however, is not lacking for ways by 
which a judge may recede from a prior opinion that 
has proven untenable and perhaps misled others. See 
Chief Justice Taney, License Cases, 5 How. 504, re- 
canting views he had pressed upon the Court as At- 
torney General of Maryland in Brown v. Maryland, 12 
Wheat. 419. Baron Bramwell extricated himself from 
a somewhat similar embarrassment by saying, “The 
matter does not appear to me now as it appears to have 
appeared to me then.’ Andrews v. Styrap, 26 L.T.R. 
(N. S.) 704, 706. And Mr. Justice Story, accounting 
for his contradiction of his own former opinion, quite 
properly put the matter: ‘My own error, however, can 
furnish no ground for its being adopted by this 
Court. .. .” United States v. Gooding, 12 Wheat. 460, 
478. If there are other ways of gracefully and good 
naturedly surrendering former views to a better con- 
sidered position, I invoke them all.” 


= Stresses and Strains 


The stresses and strains of the current world order on 
our governmental fabric are reflected vividly in this 
issue of the JOURNAL. 

Freedom for the thought we hate is said not to be 
a principle of the Constitution, on the ground that 
our forefathers hated the thought of any but a republi- 
can form of government and affirmatively provided 
that the United States should guarantee it to every 
state in the Union. (See “ ‘Freedom for the Thought 
That We Hate’” by Frederick Bernays Wiener, begin- 
ning at page 177). The views of Jefferson and Holmes 
are bluntly challenged as being too revolutionary for 
the national safety; and the principal danger is as- 
serted to be the dissemination and teaching of ideas 
that may undermine our republican form of govern- 
ment in favor of the “republican” form exemplified 
by the Union of Soviet Socialist Republics or other 
“‘people’s democracies”. 

Even more conservatively, we are told in another 
article (by Ben W. Palmer on “Totalitarian Democra- 
cy”, at page 199) that we are departing from the re- 
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publican form of government created by the Fathers; 
that we are tending to totalitarian democracy; and 
that we are in grave danger of succumbing to the rule 
of despotic popular sovereignty. 


On the other hand, in a more liberal vein, we are 
urged in still another article (by Oliver Schroeder, Jr., 
entitled “The United States Constitution in an Atomic 
Age”, beginning at page 184) that, in an atomic age, 
we must have no firm views of constitutional direction, 
but, leaving behind the ideas of the Fathers and the 
limited vision of one like Patrick Henry, who knew 
of no way of judging of the future but by the past, 
should launch hopefully on new governmental ven- 
tures by co-operating with soviet socialist republics, 
people’s democracies, dictatorships and other shades 
of government, in the creation of a better world through 
treaties and through world government. 


Let us be thankful that we live in a country that 
furnishes a forum for all of these ideas; and let us 
fervently hope that the sound admixture of progres- 
siveness, on the one hand, and wise caution, on the 
other, which has hitherto generally, if not always, 
charted our course, shall continue to stand us in good 
stead. 


a Pride of Authorship 


Prudent Ben Franklin tells us that he made it a rule, 
whenever in his power, to avoid becoming the draftsman 
of papers to be reviewed by a public body. He took 
pity on his friend Jefferson who saw his first draft of the 
Declaration of Independence mutilated by his fellow- 
lawyers at the Continental Congress in Philadelphia. 
Jefferson took a philosophical attitude saying, “As for 
myself, I thought it a duty to be, on that occasion, a 
passive auditor of the opinions of others, more impartial 
judges than I could be, of its merits and demerits.” Wise 
old Ben assuaged Jefferson’s ruffled feelings by telling 
him the famous story of John Thompson, the hatter. 
Thompson proposed a sign board to be hung before his 
shop which would bear the legend, “John Thompson, 
Hatter, Makes and Sells Hats for Ready Money”. His 
sign was reduced, however, by the advice of critical 
friends, to the words: “John Thompson”, with a figure 
of a hat subjoined! 


We legal scriveners meet the teasing problem of 
draftsmanship almost daily. What is the sane solution 
of the problem? What is genuine pride of authorship? 


An examination of early drafts of historic documents 
indicates that the final product was seldom written 
at the first sitting. This is true not only of the Declara- 
tion and the Constitution, but also of others like 
the Gettysburg Address, and the Atlantic Charter. 
The Twenty-First Amendment is a perpetual reminder 
that the American people reserve the right to change 
their collective mind even if it involves revising the 
basic blueprint of their government. The inspira- 
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tion of genius is seldom in final form in first form. 

Nothing is more righteously resented by a legal drafts- 
man than the pretense of making of alleged corrections 
in his work which change neither the sense of the sub- 
stance nor improve its style. The suspicion naturally 
arises that such suggestions are merely made by the 
critic only to usurp a position of prestige or authority. 
Yet it is unwise for the draftsman to jump precipitously 
to this self-flattering conclusion. If language serves any 
purpose, it is to convey a clear, compact, concrete idea 
to ear or eye. The function of language is to reveal our 
thoughts, not to conceal them. What may be clear to the 
speaker or writer may not be so obvious to the listener 
or reader. A good draftsman keeps an open mind. 

Inviting criticism is the method habitually employed 
by the clearest and best draftsmen. Mr. Justice Frank- 
furter tells us that it was routine for Brandeis to revise 
his judicial opinions again and again, often more than 
a dozen times. In one instance there were fifty-three 
revisions. In the case of Ashwander v. Tennessee Valley 
Authority, twenty-six drafts went to the printer! Docu- 
ments which are jewels, like their gem counterparts, 
only shine with a brilliant luster after laborious 
polishing. 

A lawyer can only become wise by keeping his mind 
open to criticism, by listening to all that can be said 
against his own views. It is only by patiently hearing 
what can be said against his proposed draft by persons 
of all variety of opinion, that his document ever begins 
to approach the superlative. If his work is good, it will 
stand on its own merits; if bad, a wise author will listen 
and improve it. 

A sage law professor once said: “Before I finish a law 
review article, I sweat blood for a month.” Pride of 
authorship requires a patient consideration and com- 
parison of constructive suggestions for improvement 
from every source. Only when the finished product 
meets the test of expert criticism can the author feel 
justly proud. Pride of authorship will always mean 
sweating blood! 





From Members of Our 


Editorials jovisory BOARD 











a Justice — The Bond That 
Unites Free Nations 


There are differences in ideals, especially in inter- 
mediate objectives, in the free countries of Europe from 
those of America, but ideals do play a role of major 
importance in those countries in their juristic processes. 
The lawyers who try the cases and the judges who write 
the opinions have not forsaken those principles of jus- 
tice which are fundamental and which find their roots 
in natural right. 

It was to be expected that the legislative assemblies 
in the free nations would respond more quickly than 
the courts to powerful and radical changes which have 
come with the new era of realism and force. An im- 
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portant part of the function of lawmakers is to trans- 
late the prevailing moods of the people into definitive 
rules of conduct. This is the reason so many sorry 
spectacles are to be seen in the assemblies of France and 
of Italy, where bare majorities of patriots are standing 
up to ruthless opposition and shattering dangers in 
these days of ebbing stamina. But the members of the 
Bench and the Bar of these countries are holding fast 
to the principles which have always directed their lives 
in the practice of their profession. Their minds have 
been trained, their allegiance irrevocably enlisted in 
the cause and on the side of justice. They will not easily 
be turned from these concepts. 

The seeds of explosion and self-destruction lie deep 
within the body of any system of belief or government 
founded upon falsehood and force. The embers of the 
Nazi world-power dream revealed much evidence of 
internal disorders of a kind and degree of development 
which clearly indicated this. The common law of 
England rests upon a far different foundation. So does 
the civil law of France and of Italy. For a thousand 
years their legal systems have been built upon the con- 
cept of fundamental fairness between man and man. 
The lessons of history added to the traditions of the law 
and reported cases form the substance of legal study 
for law students in those countries. No passing wind, 
even of cyclone velocity, would be enough to move them 
from their anchors. The influence of the legal profes- 
sion, both on the bench and in the practice, is being 
thrown on the side of law and justice, in all Europe. 


St. Louis, Missouri ee ee 


= The Need for More Members 


Ideas, like the blood, must circulate. When men as 
lawyers associate together in an organization such as the 
American Bar Association to promote the administra- 
tion of justice they must give their time and their 
thoughts to the development of ideas that will effectuate 
the desired end. The mere fact of association is not 
enough. Principles must be established and as well the 
machinery by which they can be put in operation. 
Lawyers are officers of the court and the court is an 
essential branch of our government. As they work to- 
gether to improve the administration of justice they are 
not working merely for themselves as lawyers or as an 
Association of lawyers but for the general public to 
which justice is vital. Such an association is dedicated to 
work and its officers must be its workers and not merely 
honorary figureheads. Were it otherwise the machinery 
and the human element of ambition would tend to slow 
down the expansion and circulation of ideas. 

No lawyer should feel himself too important or unim- 
portant to belong to the American Bar Association; yet 
we now have a membership of only about 25 per cent 
of all lawyers. Thousands among our membership are 
active in the work without compensation, and are fortu- 
nate if repaid necessary out-of-pocket expense. Our 

(continued on page 235) 
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[ TERNATIONAL CRIME AND 
THE U. S. CONSTITUTION. By 
Oliver Schroeder, Jr. Cleveland: The 
Press of Western Reserve University. 
1950. $1.00. Pages 75. 


Those interested in world prob- 
lems and preservation of our United 
States federal system in a chaotic 
world will enjoy the stimulating 
challenge of Mr. Schroeder’s book. 
His thinking seems at the opposite 
extreme from the Holman school of 
thought which has been presented 
in the JOURNAL. 

Two of the points urged by Mr. 
Schroeder need most careful con- 
sideration: 

(1) That the question of tradi- 
tional state domestic jurisdiction is 
immaterial because matters formerly 
“within the states’ exclusive power 

are now the valid subjects of 
federal control”; and 

(2) That since the Convention 
“does not clash with any specific or 
fixed provision of our constitution, 
it merely redefines the highly flex- 
ible boundary between federal and 
state jurisdictions” [emphasis added]. 

Schroeder quotes the Hoover Com- 
mission Report as demonstrating a 
shift “from generation to genera- 
tion” in “federal-state relations” as 
we “meet the needs of changing 
times and changing conditions”. But 
that Report speaks of a normal shift 
to meet the change from ‘‘a number 
of semiautonomous agricultural 
states [to] a highly industrialized 
far-flung nation . with interests 
and responsibilities throughout the 
world”. Adaptation to change is not 
precipitate abandonment of our fed- 
eral plan of “federal-state relations” 
for a centralized, unitary national 
and finally world control over all 
affairs, international, national and 
local by the treaty-making process. 


Schroeder also argues that we must 
wholly ignore “the effect of [a] trea- 
ty on a state’s domestic jurisdiction”. 

One can agree with him that (1) 
political wisdom and (2) constitu- 
tionality are two separate questions; 
that constitutionality should not be 
argued in terms of political wisdom. 
But is it any less a mistake to argue 
that whenever a widespread wrong 
appears, no sacrifice of sound appor- 
tionment of sovereign power under 
our federal system is too great a 
price to pay for what promises to be 
a “remedy”! Lincoln never forgot 
that interference with the reserved 
domestic sovereignty of slave states 
for immediate abolition of slavery 
might destroy not only the federal 
union, but liberty itself. 

Congress has just exercised fed- 
eral jurisdiction to outlaw interstate 
transportation of gambling machines 
except to states having legalized 
gambling. It did so on the basis that 
gambling is wrong, but it did not 
for that reason scek to outlaw gam- 
bling within Nevada. 

Haven't we somewhat (courts and 
lawyers) lost sight of the federal basis 
for apportioning power under our 
Constitution? Isn’t it time to get 
back to fundamental federalism? It 
is the only means by which we can 
avoid the extremes of (1) no-law 
for over-all affairs, and (2) central 
government absorbing all local af- 
fairs. One side of the federal shield 
is complete and completely preserved 
internal and domestic sovereignty 
for every unit of government of what- 
ever size, within the federal whole; 
and the other side is avoidance of 
any area of anarchy or no-law (eu- 
phoniously called “external sover- 
eignty”) between such units of gov- 
ernment. The twin evils which only 
a federa] union of peoples of its parts 





can avoid are (1) anarchy in affairs 
between governments and (2) over- 
all government by conquest of one 
group over the balance, absorbing 
all nations, peoples, sovereignties, 
customs and cultures into one dead 
uniformity of tyranny. 

Can any lawyer who has practiced 
for the last third of a century be 
unaware of the alarming centraliza- 
tion of power at the national level? 
Can he comfortably agree with 
Schroeder in no limit to absorption 
of state and local sovereignty except 
by “specific or fixed provision of our 
constitution”? The war power is no 
specifically fixed constitutional pro- 
vision. Its necessary supremacy, ex- 
ercised at the national level in an 
anarchic world, takes us ever closer 
to a centralized national govern- 
ment and possibly a garrison police 
state. There is no greater centralizer 
and absorber of state and local sover- 
eignty. It must be so until some ef- 
fective but limited law power for 
world affairs only can safely police 
the peace. 

This space-and-time shrunk world 
must and therefore will be governed, 
unless homo sapiens brings back 
time and space by returning to caves 
and stone axes. The real question is, 
how? Those who rightly dread a 
unitary, centralized world govern- 
ment for all affairs had better do 
some hard thinking, in the pattern 
of today. 

Are we not destroying the federal 
plan within the United States be- 
cause we refuse to offer its basis for 
unity in diversity and preserved in- 
ternal national sovereignty to the 
world for the UN? Any centralized 
or unitary world government would 
be horrible to even contemplate; but 
such an over-all monstrosity with the 
Kremlin at the top would be living 
death under centralized tyranny. 

There is but one safe solution. It 
is to preserve limited Federal Gov- 
ernment within the United States by 
giving up the delusion of external 
sovereignty and creating in the U.N. 
effective but limited power to police 
the peace. 

Under a strengthened and effec- 
tive U.N. such matters as genocide 
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can be effectively dealt with, with- 
out indirect shifts of sovereign juris- 
diction under treaty power operating 
one way under our Constitution 
while not effective until made part 
of the domestic law in some other 
nations. 

Schroeder quotes a statement made 
by Mr. Justice Brewer, made while 
he was still a United States Circuit 
Judge. He said man’s only alterna- 
tives are (1) Chinese exclusion or 
(2) international law largely in- 
creased “the nearer nations came to- 
gether”. If lawyers off and on the 
bench will again think in terms of 
the federal plan, we can once more 
confirm our American civic soul in 
self-control and our liberty in limited 
federal world law. 


RALPH G. LINDSTROM 


Los Angeles, California 


Tue PAPERS OF THOMAS 
JEFFERSON, 1777-79. Volume 2 
Princeton: Princeton University 
Press. 1950. $10.00. Pages xxiv, 665. 

After the adoption of Jefferson’s 
Declaration of Independence, he re- 
signed from the Congress and re- 
turned to Virginia for the avowed 
purpose of forming “a system by 
which every fibre would be eradi- 
cated of antient or future aristocracy; 
and a foundation laid for a govern- 
ment truly republican”. He faced 
an enormous task, since Virginia’s 
system was essentially aristocratic, 
and her leaders, content with sep- 
aration from Great Britain, were op- 
posed to internal revolution. There 
had been continuity of purpose in 
leadership from the fall of the old 
government until the beginning of 
the new: many of the members of the 
House of Burgesses thereafter had 
served as members of the five Revo- 
lutionary conventions, and, in the 
new state government, had become 
members of the lower house of the 
General Assembly, the real reposi- 
tory of power. They had had enough 
of royal governors; therefore, the 
framers of the first Virginia constitu- 
tion had made the governorship so 
weak that Henry, the first person to 
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occupy that office, referred to the 
governor as ‘a phantom”; and when 
Pendleton, who had presided over 
the last two Revolutionary Conven- 
tions and was the first speaker of the 
new House, appointed three of its 
standing committees, they were re- 
ferred to as having been “revived”. 
The first Constitution of Virginia 
had not even set up a judicial sys- 
tem; the Supreme Court itself was 
only a legislative rather than a con- 
stitutional court. This was the situa- 
tion that faced Jefferson as he entered 
the House of Delegates in October, 
1776, to engage in what he afterwards 
said was the greatest battle of his 
life. 

At the first session, Jefferson 
abolished the entire system of en- 
tailed estates in Virginia and took 
the first step toward destroying the 
Established Church. He then pro- 
posed a Committee for the Revision 
of the Laws of the State. He was 
made its chairman, although only 33 
years old, and in spite of the fact 
that the two foremost lawyers of the 
colony, Pendleton and Wythe, were 
members, as well as George Mason, 
author of the Virginia Bill of Rights, 
and Thomas Ludwell Lee, who had 
been educated at the Temple. The 
early resignation of Mason and the 
death of Lee devolved all of the 
work on the three survivors. Instead 
of appointing successors for the de- 
ceased members, as they were em- 
powered to do, the three survivors 
undertook to do all the work them- 
selves. The lion’s share of it fell to 
Jefferson and all of it had his cor- 
rection, revision and approval. The 
recommendations of the committee 
in the form of bills were submitted 
to the General Assembly in 1779 and 
one hundred and twenty-six of them 
were ultimately published in book 
form, only a few copies of which 
have survived. The bulk of the bills 
was not passed until 1785-86 and 
some of them were too revolutionary 
to be accepted. 

No one can read these bills with- 
out realizing that Jefferson was de- 
termined to carry out his purpose; 
his Statute of Descents and Distri- 
butions has been copied by many 


states; his Bill for Establishing Reli- 
gious Freedom is justly celebrated; 
and he endeavored to give Virginia 
a system of public education which 
was so far in advance of the think- 
ing of his fellow citizens that it could 
not be enacted into law. He pro- 
posed a free system of public instruc- 
tion for all children not slaves, 
whereby they would be “taught read- 
ing, writing, and common arith- 
metick” and would be made “ac- 
quainted with Graecian, Roman, 
English and American history”. He 
also provided for a system of gram- 
mar schools by districts, each dis- 
trict to comprise two or more coun- 
ties. From the elementary schools 
the children could go at their own 
expense to the grammar schools in 
order to be “taught the Latin and 
Greek languages, English grammar, 
geography, and the higher part of 
numerickal arithmetick, to wit, vul- 
gar and decimal fractions and the 
extraction of the square and cube 
roots”. But Jefferson carefully pro- 
vided that outstanding students in 
the elementary schools would be ed- 
ucated in grammar schools at the 
expense of the Commonwealth, for 
the nearest thing to his heart was 
the preparation of youth for leader- 
ship in democratic government. 

The Revisal, which for so many 
years has been practically inaccess- 
ible to students, is now reprinted in 
full in Volume 2 of The Papers of 
Thomas Jefferson, recently issued by 
the Princeton University Press, and 
it is of far more use to the student 
of history and to lawyers interested 
in the development of statute law in 
this country than the original edi- 
tion, since the editors of The Papers 
have prepared an editorial preface 
which gives much more information 
about The Revisal than anything 
heretofore published. Moreover, 
there are numerous annotations ex- 
plaining the individual bills. While 
many of the succeeding volumes will 
deal largely with administrative and 
legislative subjects, Volume 2, like 
Volume 1, contains much that is of 
prime interest to lawyers. 


Davip J. Mays 
Richmond, Virginia 
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Tue UTOPIAN COMMUNIST, 
A Biography of Wilhelm Weitling, 
Nineteenth-Century Reformer. By 
Carl Wittke. Baton Rouge: Louisi- 
ana State University Press. 1950. 
$4.50. Pages vit, 327. 

It is necessary to accept the mean- 
ing which the people of our time 
give to words. The word adopted to 
designate our mortal enemy is com- 
munist. We are threatened by a 
force which is the most powerful, 
most ruthless, most destructive, not 
only of our life, but of our entire 
way of life, that has ever been 
known, and the name generally 
given to that force is communism. 
But if you wish to know what an 
attractive, innocent, but withal im- 
practical thing communism was a 
hundred years ago, read this book. 

Wilhelm Weitling was referred 
to by one historian of the socialist 
movement as “the only really great 
communist of pre-Marxian times”. 
To show the difference between 
Weitling and Marx, one paragraph 
from the book will serve the purpose 
of this review: 

In the search for an explanation for 
the final break between Marx and 
Weitling, it is clear that the religious 
phase of the latter’s communism was 
bound to prove extremely distasteful 
to Marx. Whether Marx attended any 
of the discussions previously described 
is not entirely certain, though it is 
known that Marx met Weitling in 
London and received reports of the 
London debates from his friends. It is 
also known that long before the Brus- 
sels conference Marx had begun to 
work on a plan to divorce communism 
from religious sentimentality and re- 
duce it to a scientific doctrine. Weit- 
ling, the simple-minded Utopian, 
knew nothing about a law of economic 
determinism and did not have the for- 
mal education which would have en- 
abled him to follow Marx’s learned 
excursions into history and prophecy. 
He realized that men could not be 
spiritually free while held in economic 
bondage, but such a conclusion was 
relatively simple for a man who had to 
work with his hands. Weitling ap- 


pealed to the emotions and the heart. 
He rejected the doctrine that made 
self-interest the sole motivation of life. 
He believed that man had an inner 
desire to do good and a potentiality 
for self-sacrifice which could be de- 
veloped by training in morality and 





religion; and he desired to use religion 
to achieve a kind of communism which 
would be like the good life of the gen- 
uine Christian, and give men a faith 
which would help them to penetrate 
the black night of their despair. 

People who wish to be informed 
try to understand the history of the 
words they use and the history of 
the things words stand for. One of 
the great benefits of an understand- 
ing of communism is that it helps us 
to realize the nature of the force 
with which we are at war. We op 
pose the Russian Politburo and its 
minions, not because they are com- 
munists (they really are not), but 
because they are _ revolutionaries 
who strive by intrigue and deceit, 
violence and force to obliterate our 
concepts of law, government and 
religion and all that they represent. 

This book is not only a portrayal 
of “The career of this poor, self- 
educated, philosophical tailor with 
an irrepressible desire for knowl- 
edge and a passion for social justice”, 
it records the experiences of polit- 
ical refugees of a century ago and 
the fate of communistic settlements 
in America. It gives a very compre- 
hensive account of the various 
socialistic efforts of that time. 

The author is Dean of the Gradu- 
ate School and Professor of History 
of Western Reserve University. The 
book portrays the same thorough 
scholarship, pleasant style, historic 
detachment and sound judgment that 
characterize Dean Wittke’s other 
works. He is probably most widely 
known as the author of We Who 
Built America. 

Rosert N. WILKIN 


Cleveland, Ohio 


Tue LOYALTY OF FREE MEN. 
By Alan Barth. New York: The 
Viking Press. 1951. $3.00. Pages 253. 

Mr. Barth has essayed a difficult 
task in posing this question of how 
far, if at all, security measures may 
encroach on personal freedom in a 
time of serious national danger. 
“The loyalty of free men” is, in his 
adroit definition, “not so much loyal- 
ty to their government as loyalty to 
the purposes for which their govern- 
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ment was created.” The book treats 
in the main of measures now being 
taken by the authorities to prevent 
the employment of disloyal persons 
in government service and to disclose 
Communist fifth column activities 
in our country. Two other divisions 
of the book have to do with the 
House Committee on Un-American 
Activities and with academic free- 
dom. There are ten chapters, each 
dealing with a special phase of this 
general subject. 

The test of Mr. Barth’s reasoning 
and conclusions is to be found in 
the gravity of our national peril. On 
this point his view is that the en- 
croachments upon our personal free- 
dom have been accepted “as a re- 
sult of what are in large part ground- 
less and neurotic fears”. The facts 
the author presents are known to all 
readers of the press who have fol- 
lowed the hearings before the House 
Committee on Un-American Activi- 
ties and before loyalty boards. The 
interpretation and application of 
those facts will divide Mr. Barth’s 
readers into two clasess: those who 
accept his views and those who can- 
not do so. This latter class he calls 
“Americanists”. “Americanists”, he 
explains, are “frightfully similar” to 
Communists, and their “disloyalty im- 
pairs national security more serious- 
ly than the comparable disloyalty 
of Communists”. 

There will be scarcely any dis- 
agreement with the author's ap- 
praisal of “demagogic exploitation of 
popular anxiety” and of some of the 
spectacular methods employed by 
the House Committee on Un-Ameri- 
can Activities, the lack of a proper 
judicial atmosphere pervading its 
hearings and the need for better 
protection of witnesses. The severest 
punishment of witnesses, wholly un- 
justified in Mr. Barth’s opinion, 
comes from newspaper publicity, for 
which he takes the press to task. This 
chapter could be read with profit 
by the members of the House Com- 
mittee and its counsel, as well as by 
the newly appointed McCarran Com- 
mittee in the Senate. 

Mr. Barth writes in a disarming 
fashion. He candidly admits his 
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awareness of the Soviet Union’s ex- 
pansionist and aggressive policies and 
of the fact that the Communist Party 
of the United States (C.P.U.S.A.) 
is an instrument of Russian foreign 
policy, responsive to the aims of the 
Russian Politburo, if not directly 
controlled by orders from the Krem- 
lin. Why then does he consider our 
efforts to weed out:disloyal federal 
employees the result of “groundless 
and neurotic fears”? It is true he fails 
to display any adequate realization 
of the peril to our country from 
Russian and Chinese Communists, 
the gravity of which impelled the 
President to declare a state of na- 
tional emergency, and caused the 
Alsops to assert that the steps the 
Kremlin has taken in the last six 
months, foreshadowing as they do a 
Russian attack upon Europe this 
spring or summer, is the central fact 
in the existing world situation. At 
times he seems to regard Commu- 
nism as simply another political 
movement or economic theory which 
could be given free play and taught 
to schoolchildren along with the 
precepts of democracy. He regards 
precautions now being taken in 
Washington as “the hounding of 
heterodoxy in the name of loyalty”. 

Mr. Barth stresses the insignifi- 
cance of the number of Communist 
Party members in the United States 
and questions J. Edgar Hoover's 
statement that there are ten times 
as many adherents as there are Party 
members. He knows of course the 
immense harm one Communist can 
do, as was demonstrated by the 
traitorous delivery of atomic secrets 
to the Russians on the part of the 
German Communist Fuchs, secrets 
he obtained while employed in Brit- 
ish nuclear fission experiments. The 
case of Alger Hiss Mr. Barth dis- 
cusses at some length. One gathers 
that he thinks Hiss should never 
have been indicted and tried,—after 
ten years, a time “so far in the past 
as to make recollection of events 
difficult and uncertain”. “No doubt”, 
Mr. Barth remarks, “Alger Hiss re- 
ceived a fair trial—as fair a trial as 
any could be in an atmosphere im- 
pregnated with suspicion and politi- 
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cal conflict.” He makes the startling 
statement that by the time of the 
indictment “most liberals had ex- 
perienced so strong a sense of iden- 
tification with Hiss that they could 
not escape the feeling that they them- 
selves—or at least what they believed 
in—were in some measure on trial 
with him”. He applauds the Secre- 
tary of State for refusing to “turn 
his back” upon Hiss after the con- 
viction, and he attacks the “Ameri- 
canists”—applying his own sardonic 
epithet—for criticizing the Secretary. 

One gathers from a careful read- 
ing of this book, full as it is of clever 
sophistry, that in all the trials for 
“Cold War Treason”, in all the ex- 
aminations of witnesses before the 
House Committee on Un-American 
Activities and the refusal of other 
witnesses to testify or to admit that 
they were Communists, in all the 
loyalty boards’ hearings, Mr. Barth’s 
sympathies are never perfunctory 
and they are never with his Govern- 
ment. He devotes pages to criticizing 
the F.B.I., and he damns J. Edgar 
Hoover with faint praise. He thinks 
the loyalty and security program for 
federal employees is worse than use- 
less and should be abandoned, the 
loyalty and security boards dissolved. 
He considers negligible the 225 em- 
ployees who, over a period of three 
years, were dismissed as disloyal to 
their Government as a result of 
loyalty board determination. To 
most Americans it must have been 
a shock to learn that so many as 225 
federal employees were found dis- 
loyal to their own Government. He 
excoriates the House Committee: 
“Not since the days when women in 
Salem were investigated—and hanged 
—on suspicion of unearthly activities 
have Americans endured so grave a 
corruption of their best traditions.” 
(It is curious that Mr. Barth uses 
this analogy. The favorite technique 
of Communists in seeking to ward 
off an inquiry is to call it a “witch- 
hunt”.) 

One’s final conclusion after read- 
ing Mr. Barth’s argument is that he 
has not solved the question he posed 
himself in writing this book. 

He sides with the faculty members 


who refused to take the non-Com- 
munist oath required of them by the 
Regents of the University of Cali- 
fornia, repeating their excuses, 
though giving none of the reasons 
for complying. To Mr. Barth, re- 
quiring the non-Communist oath of 
a teacher is simply laying “down a 
standard of political purity” and is 
intimidation. The apprehension 
Americans feel in having their chil- 
dren instructed by Communist teach- 
ers he answers by asking why Com- 
munism should prove more attrac- 
tive to young minds than democracy. 
The presence of Communist teach- 
ers in public schools is a serious issue 
in New York. (In September, 1938, I 
witnessed for several hours a huge 
parade of New York City high school 
and grammar school students protest- 
ing the Munich Pact. Nearly all of 
them held their clenched fists aloft 
in the Russian Communist salute, 
and many carried red flags.) Com- 
munists are not simply another po- 
litical party. Communists are our 
avowed enemies and are anti-Ameri- 
can, not only in the United States 
but everywhere! This Mr. Barth 
knows. There is no place for Com- 
munism in our country (Commu- 
nism and freedom being contradic- 
tory terms), and it ought not to be 
spoken of as simply another form of 
economic heresy. 

The author might also have de- 
voted more of his facile reasoning 
to the subject of freedom which in 
this book he puts ahead of national 
security. Why is it that citizens of 
the United States have an individual 
freedom not enjoyed by four-fifths 
of the world’s population? Is it not 
because our ancestors who fought 
the American Revolution and who 
wrote the American Constitution 
and the Bill of Rights earned indi- 
vidual freedom by self-discipline and 
idealistic effort, and because their 
ancestors in England did so too? Is 
it not possible that we may lose this 
freedom rather through laisser-faire 
and lack of self-discipline—which 
may necessarily entail sacrifice of 
cherished prerogatives—than by a 
temporary limitation of its benefits 
in time of national crisis? Are Amer- 
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icans to feel no indignation over the 
conduct of Alger Hiss, Judith Cop- 
lon, and other spies, but only an 
amorphous compassion for them? 
Should a derivative of “American” 
be invented and applied as a term 
of opprobrium in the manner of Mr. 
Barth with his word “Americanist” 
for those who do not agree with his 
views? Now, of all times! 


CHARLTON OGBURN 
New York, New York 


Our REJECTED CHILDREN. 
By Albert Deutsch. Boston: Little, 
Brown and Company. 1950. $3.00. 
Pages xx, 292. 

This is a stirring, forthright, ad- 
mirably styled, graphic, richly fac- 
tual and constructively critical book 
which deserves a much wider dis- 
tribution among lawyers than, un- 
fortunately, it is likely to attain. 
For, an outstanding research-jour- 
nalist’s “shocking, uncensored story 
of American children in trouble— 
why they get into trouble, how they 
are treated in ‘correctional’ insti- 
tutions, what they become as a 
result” (to quote the jacket blurb) 
and also a penetrating analysis of 
the tangled web of the causes of 
delinquency, this incisive volume is 
written primarily for the general 
citizenry. Incidentally only it 
touches a specialized legal field, 
albeit of fundamental social impor- 
tance but scarcely known to the rank 
and file of the Bar and too little 
cared about despite Roscoe Pound’s 
pronouncement that the creation 
of the juvenile court marked the 
most significant advance in the 
administration of justice since Mag- 
na Charta. 

In Deutsch’s words: “As original- 
ly conceived—apart from the physi- 
cal separation of the child from the 
adult offender—it inaugurated the 
concept of the court as a social 
rather than a penal or police agency. 
Its main purpose was to help, not 
to punish, even those found to be 
delinquent. It repudiated as a con- 
tradiction in terms the idea of a 
‘juvenile criminal’ or ‘child crime’. 
It was to reach out beyond the 





police system into the community 
for co-operative effort with child- 
care and other social agencies. 
Those who came before it had the 
status of wards of the state. Hearings 
were to be instituted by petition 
rather than by formal complaints or 
indictments as with criminal cases. 
Hearings were to be informal. Each 
case was to be decided on an indi- 
vidual basis, and disposition was to 
be made on the basis of the partic- 
ular child’s personality regardless 
of the character of the offense. The 
Juvenile Court system, ideally, rep- 
resented what Pound called the 
‘socialization of justice’. Others have 
called it a symbol of ‘personalized 
justice’” (page 223). 

However, the chapter from which 
the foregoing sentences are excerp- 
ted concludes: “The socialization of 
juvenile and youthful offenders’ 
courts continues, but the pace of 
progress during the past half cen- 
tury gives us no cause for smug 
satisfaction”. Indeed, Our Rejected 
Children as a whole forcibly dem- 
onstrates that, notwithstanding ac- 
claimed substantial achievements 
since the inauguration of the juve- 
nile court in July, 1899, the move- 
ment has fallen far short of its full 
potentialities for lack of proper 
implementation. This is because of 
public apathy, partisan politics, con- 
sequent penny - wise - pound - foolish 
budgeting, and grievously inade- 
quate lay and official recognition 
of the juvenile court basic philoso- 
phy of diagnosis and rehabilitation 
treatment grounded on the princi- 
ples that a child delinquency pro- 
ceeding is civil, not criminal. “The 
problem for determination by the 
judge is not, has this boy or girl 
committed a specific wrong, but 
what is he, how has he become what 
he is, and what had best be done in 
his interest and in the interest of 
the state to save him from a down- 
ward career.” (“The Juvenile 
Court”, 23 Harv. L. Rev., 104, 119, 
Julian W. Mack; see People v. 
Lewis, 260 N. Y. 171, 176-7). 

Abundant evidence of such lag 
in the practical attainment of the 
original juvenile court ideals is 


“Books for Lawyers" 


packed into each of the two sections 
into which the book is divided. 

Part I, captioned “They Call It 
Reform”, is comprised of eighteen 
chapters pungently describing with 
a trained reporter’s skill the author’s 
coast-to-coast survey—mainly in the 
“best states, those ranking the 
highest in wealth and culture, the 
lower-category states having been 
deliberately by-passed” (XVII)—of 
the conditions in various state train- 
ing schools and also, for contrast, 
in a few private agency institutions 
(with selective intake, ampler funds, 
and a relaxed, nonpunitive atmos- 
phere). The facts narrated add up 
to what Deutsch summarizes as “a 
black record of human tragedy, of 
social and economic waste, of gross 
brutality, crass stupidity, totali- 
tarian regimentation in institutions 
and a corroding monotony even 
deadlier than physical violence”. 
(XIX) He continues: “With notable 
exceptions, the rule in most so-called 
public Training Schools I visited 
was one of fear and repression. The 
plight of children in some detention 
homes was even worse. That of 
thousands of children incarcerated 
in common jails was worst of all. I 
did find a few institutions that were 
good. Some institutions were ad- 
vanced in some parts of the pro- 
gram, but terribly backward in 
others. The good, I felt, was what 
one had a right to expect in insti- 
tutions for child care in a rich and 
civilized community. The bad was 
inexcusable. The very bad was in- 
tolerable. I found many officials and 
staff members trying to give kindly 
and intelligent guidance to their 
juvenile wards. But for the most 
part they were sorely handicapped by 
public indifference, legislative pen- 
ury and administrative inertia—not 
to mention the crippling traditional 
attitude that juvenile offenders are 
pint-sized criminals and that child 
reformatories should be operated as 
if they were junior prisons.” (XIX- 
XX) 

Chapter 18 sets out a particular- 
ized program for improvement, of 
course initially expensive but in the 
long run economical as well as hu- 
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mane and consistent with child 


delinquency concepts. 

Part II, captioned “Delinquency— 
Who’s to Blame?”, deals in a more 
general way with juvenile courts, 
probation services, various delin- 
quency programs, and _ bed -rock 
causes and remedies. It consists of 
ten provocative chapters on a wide 
range of pertinent topics, such as 
“The Parent as Culprit and Scape- 
goat”, “Battle over the Comic 
Books”, “The Rejecting Commu- 
nity”, “Our Crime Breeding Cul- 
ture”, and “Who Is My Judge?”. 

Space limitations permit further 
mention of the last enumerated 
topic only, namely Deutsch’s con- 
clusion that “The juvenile court 
becomes another station along the 
Via Dolorosa of our rejected chil- 
dren” (page 229). His unflattering 
opinion of the country-wide failure, 
with a few noted exceptions, to 
achieve acceptable standards of 
functioning, auxiliary facilities and 
qualifications of the judge, does not 
sufficiently recognize the achieve- 
ments and continuing efforts of 
the National Council of Juvenile 
Court Judges, a sizable, earnest 
group of which the President is 
Allegheny County (Pennsylvania) 
Juvenile Court Judge Gustav L. 
Schramm (Chairman of the Ameri- 
can Bar Association’s Committee on 
Problems of Juvenile Delinquency). 
But there is no gainsaying that less 
than half of the forty-eight states 
even approximate the standards of 
the Model Juvenile Court Act 
drawn up by the National Proba- 
tion Association; that only a few 
localities provide juvenile and do- 
mestic relations courts differentiated 
from the remainder of the court 
system and equipped with special- 
ized and expert personnel; that “in 
40 states the juvenile authority is 
part of some court serving other 
functions as well. Most of the latter 
also have criminal jurisdiction, with 
the juvenile ‘business’ comprising 
only a small fraction of the total 
work. The juvenile courts are 
usually located in the same building 
as courts of adult jurisdiction, and 
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sometimes in the same room as the 
criminal court, used for juvenile 
hearings only during a certain peri- 
od of the day or week” (Pages 229- 
230). 

For reasons brilliantly expounded 
by Judge Paul W. Alexander, “Of 
Juvenile Courts Justice and Judges” 
(1947 Yearbook of National Pro- 
bation Association), it is becoming 
increasingly recognized that the suc- 
cess and development of every juve- 
nile court depend largely on the 
caliber of its judges; that the work 
calls for special qualifications of 
temperament, background, and 
training; and that the juvenile 
court movement has not yet reached 
its high goals chiefly because too 
often the judge has not measured 
up to the requisite standards. 

In a comprehensive foreword 
Austin MacCormack, the distin- 
guished executive director of The 
Osborne Association, Inc., com- 
mends the range and depth of 
Deutsch’s compact volume and the 
need for such a publication not- 
withstanding that, in Mr. Mac- 
Cormack’s picturesque phrasing, 
“there are few social problems 
about which the public has done 
more hysterical wringing of hands 
and less intelligent thinking, more 
talking and less doing, than on juve- 
nile delinquency . . . so, if juvenile 
delinquency could be talked to 
death, it would have disappeared 
long ago” (VI). Our rejected Chil- 
dren should be read and pondered 
over by lawyers, and inspire them 
to action, not as professional prac- 
titioners but as community leaders, 
legislators and administrative offi- 
cials. 

Dubey F. SICHER 
New York, New York 


V erpict OF THREE DEC. 
ADES. Edited by Julien Steinberg. 
New York: Duell, Sloan and Pearce. 
1950. $5.00. Pages 634. 

This book should be read by every 
American so that he may know the 
ruthless power which is seeking to 
enslave the world. Certainly, it 
should be read by every lawyer who 


loves liberty and wants to help pre- 
serve our constitutional form of gov- 


ernment. 

Hitler, in Mein Kampf said, sub- 
stantially: 

Tell a lie big enough, and repeat 
it often enough, and it will be ac- 
cepted as truth. 

This is true of Russian Commu- 
nism, also. Verdict of Three Decades 
reveals the truth, in brief. The book 
is easy to read, as it is a collection of 
excerpts from the writings of men 
and women who took part in, or 
saw, the events about which they 
write. The reader is not left to 
flounder through long, turgid and 
irrelevant articles. There is an illu- 
minating introduction for each dec- 
ade. Then, ahead of each article, 
there is an editorial note giving bio- 
graphical data about the writer and 
his special qualification to write on 
his particular subject. 

At the end of the book there is an 
essay by Sidney Hook, a professor of 
philosophy, who has made a special 
study of Marx, Hegel and commu- 
nism, and is thus able to analyze 
“The Literature of Disillusionment”, 
as exemplified in the excerpts in the 
preceding 603 pages of this book. 

The persons who express their 
“disillusionment” are either Rus- 
sians who participated in the events 
of 1917, or American writers, editors 
or professors who became Commu- 
nists and later recanted, or are Ameri- 
can reporters who were stationed in 
Russia for years. Therefore, each 
writer has had an intimate knowl- 
edge of Russia and the events about 
which he writes. 

The editor begins his introduc- 
tion to Part One (1917-1927) with 
these words: “Myth the first: that 
the Communists made the Russian 
Revolution.” 

The Russian Revolution (revolt 
against tyranny) took place in Feb- 
ruary, 1917, before Lenin and Trot- 
sky came back to Russia. The Bol- 
shevik “Revolution” of October and 
1917, 
reaction and despotism. The founda- 


November, was a return to 
tion of Soviet Communism is clearly 
summarized in the following quota- 


tions in a note on page 38: 
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“Lenin’s ideas,” wrote Ross Lux- 
emburg in 1904, “are calculated prin- 
cipally to promote control of party 
activity and not its development, to 
foster the limitation rather than the 
growth, the strangulation rather than 
the solidarity and expansion of the 
movement.” Even more remarkable 
is Leon Trotsky’s scheme, prescient 
1904 judgment of Lenin: “In Lenin’s 
scheme, the party takes the place of 
the working class. The party organ 
ization displaces the party. The Cen 
tral Committee displaces the party 
organization, and finally the Dictator 
displaces the Central Committee.” 
The majority of Lenin’s Central 

Committee (1917) opposed Lenin’s 
coup, but were overruled (page 12). 
The election called by the Kerensky 
government was held in November 
of 1917. The Bolsheviks received 
only one-fourth of the votes (Karl 
Kautsky, page 45). That spelled the 
end of democracy. 

The Assembly so elected met on 
January 18, 1918, and was dissolved 
the same day by the bayonets of the 
Bolshevik Army. The people of 
Russia who wanted freedom and 
land were shot down that day, just 
as they had been by the Czar’s 
armies (Victor Chernov: “One Day 
Parliament”, pages 51 et seq. ). 

As an example of the variety of 
viewpoints covered by the book, 
there is an excerpt (beginning at 
page 288) from the diary of William 
H. Chamberlin which tells about his 
trip through Russia in October of 
1933, during the famine which re- 
sulted in the death of between four 
and ten million Russian peasants. 
(This is more fully described in his 
book Russia’s Iron Age Chapter IV 
beginning at page 66, and in his 
diary which appears in the same 
book at pages 367 to 378.) 

The deliberate wholesale starva- 
tion and killing off of a large group 
of people, to force the collectivist 
system upon Russia’s farmers, is 
also described by Eugene Lyons in 
an article beginning at page 268 en- 
titled “The Press Corps Conceals a 
Famine”’. 

There is (beginning at page 388) 
a description of the intellectuals who 
were misled into joining the Com- 
munist Party by Granville Hicks, 





under the heading “Communism 


and the American Intellectuals”. 
Hicks is American-born, went 
through Harvard University on 


scholarships, studied theology and 
became a professor. He says he was 
a fellow-traveler four years, a mem- 
ber of the Communist Party four 
years, and for two years was trying 
to get out before he wrote his books 
on the subject. 

The reason why American “in- 
tellectuals” are misled by Commu- 
nism is well-expressed in the Bible, 
in St. Paul’s Letter to the Ephesians, 
ch. 4, verses 17-18, as follows: 

They walk in the vanity of their 
mind. 

Having the understanding dark- 
ened, being alienated from the life of 
God through the ignorance that is in 
them, because of the blindness of 
their heart... . 

GEORGE W. NILSSON 
Los Angeles, California 


A souTHERN LAWYER. By 
Aubrey Lee Brooks. Chapel Hill: 
University of North Carolina Press. 
1951. Price $3.50. Pages viii, 214. 

I must confess that when I first 
opened Mr. Brooks’ book, I did so 
with some misgivings and consider- 
able trepidation. Lawyers are a lo- 
quacious lot, and sometimes overly 
given to reminiscence. I knew Mr. 
Brooks only as the biographer of 
Judge Walter Clark, editor of his 
papers, and of course as one of the 
leading members of the North Caro- 
lina Bar; although his previous pub- 
lications had put me on notice that 
he was a writer of unusual charm 
and skill, I had no reason to believe 
that his autobiography would make 
any more entertaining or informative 
reading than the general run of 
legal memoirs, which are usually 
pretty dull stuff. But no sooner was 
I well into this brief volume than I 
realized that here was something 
quite out of the ordinary, and that 
I had inadvertently stumbled upon 
a treasure, 

In the 


first place, Mr. Brooks 
an extremely attractive 
style. He is an expert in the use of 
language, and obviously has a great 
respect for words and a high regard 


writes in 
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for their proper employment. Far 
from being verbose, he is sometimes 
almost terse, and leaves his reader 
with a desire to know more of the 
subjects upon which he touches. He 
is extremely witty and urbane, and 
knows precisely when the insertion 
of an appropriate anecdote will serve 
to lighten the tone of what might 
otherwise sometimes tend to become 
a dreary factual narrative. 

In the second, he exemplifies the 
best traditions of both the South and 
the legal profession, in a happy com- 
bination. Perhaps this can best be 
illustrated by summarizing some of 
the things which Mr. Brooks is not, 
rather than those which he is. Al- 
though he has taken an occasional 
flyer in politics, he is not a politician. 
Although he has and does represent 
a number of corporate clients, he is 
not what is known as a “kept” law- 
yer. Although he is obviously well- 
read and well-educated, he does not 
parade his learning. Although he 
must have had many opportunities 
to move to larger cities, he has 
preferred to remain in Greensboro, 
North Carolina, not many miles 
from the place of his birth. Although 
he has traveled widely, his favorite 
recreation is still hunting and fish- 
ing in the North Carolina hills. And 
although he is seventy-nine years 
old, he has lost little, if any, of the 
vigor and freshness of his youth. 

Much of Mr. Brooks’ book is de- 
voted to descriptions of the trials 
of cases in which he has participated, 
and they have indeed been varied 
and interesting. It was he who rep- 
resented the defense in the case of 
State v. Cole, so dramatic in its im- 
plications that the celebrated play, 
Coquette, was later based upon the 
facts developed at the trial. He took 
part in the notorious Cannon-Rey- 
nolds-Holman case, involving the in- 
heritance of the thirty million dollar 
fortune of Smith Reynolds, who 
died under mysterious circumstances 
shortly after his marriage to the 
torch-singer, Libby Holman. And he 
has contributed largely to the or- 
ganization and success of the many 
insurance companies which now have 
their headquarters in Greensboro, 
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North Carolina, and have won for 
that city the title of the “Hartford 
of the South”. 

Mr. Brooks’ book will have an 
especial interest for lawyers, but it 
will appeal to laymen as well. For 
my own part, it has been a pleasure 
to make Mr. Brooks’ acquaintance 
through the pages of this unusual 
autobiography. 

WALTER P. ARMSTRONG, JR. 


Memphis, Tennessee 


Tue DEPARTMENT OF STATE, 
A History of Its Organization, Pro- 
cedure and Personnel. By Graham 
H. Stuart. New York: The Mac- 
millan Company. 1949. $7.50. Pages 
517. 


An entrancing history of our Unit- 
ed States is here told insofar as that 
history was made in and by our De- 
partment of State, from its humble 
beginnings in 1781, with a Secretary 
for Foreign Affairs and two clerks, 
to 1949 with a Secretary of State and 
a staff of about six thousand; from 
Robert Livingston as Secretary for 
Foreign Affairs and Thomas Jeffer- 
son as the first Secretary of State to 
Dean Acheson and his advent in 
January, 1949. The full sweep of 
that history is interestingly and au- 
thoritatively told by Professor Gra- 
ham H. Stuart of Stanford Univer- 
sity who has long been a close stu- 
dent of department affairs and their 
international ramifications. 


The pages devoted to this history 
and the appraisals of departmental 
progress made by the successive sec- 
retaries read smoothly and relatively 
fast, especially when read aloud as 
was done by this reviewer amid wont- 
ed scenes of domestic felicity, but 
tedium soon strikes the reader and 
listener when details of organization, 
personnel and procedure obtrude. 
The author would have greatly im- 
proved the value of the work had he 
transferred from the text to statistical 
appendices the information about 
changes in personnel and depart- 
mental divisions of labor and the 
academically important but avoid- 
abiy boring pages with figures as to 
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salaries and expenses. He might also 
have reduced the heaviness of the 
style and the number of pages by a 
careful reediting of the manuscript 
to eliminate phrase after phrase of 
unnecessary repetition of full titles, 
such as the Department of State, the 
Secretary of State, and the like, when 
obviously it was that department or 
its secretary being discussed. 

It is interesting to study the list of 
secretaries and to let each name con- 
jure up events in our nation’s his- 
tory. By far the vast majority of 
them were lawyers and most of them 
the leading practitioners of their 
day. It is also noteworthy how many 
of them, especially in the early days 
of our history, left the department 
for the Presidency. Each played a 
varying but important role in the 
development of 


formulation and 


America’s contribution to interna- 
tional law. The growing internation- 
al-mindedness which historic events 


have forced upon us is here well told. 


Let the names of some of our great 
secretaries play in your mind for a 
while and you cannot help being 
convinced that our Presidents have 
been singularly fortunate in their 
choices of Secretaries of State through 
the years: Thomas Jefferson, John 
Marshall, James Madison, James 
Monroe, John Quincy Adams, right- 
ly here and generally described as 
the greatest of all the secretaries, 
Henry Clay, Martin Van Buren, 
Edward Livingston, who the author 
states was considered by Sir Henry 
Maine to have been “the finest legal 
genius of modern times”, Daniel 
Webster, who served under three 
Presidents and who with Blaine 
shares the distinction of having been 
recalled to office, John C. Calhoun, 
James Buchanan, William H. Se- 
ward, described as among the great- 
est secretaries, James G. Blaine, John 
Hay, Elihu Root, William Jennings 
Bryan, critically and justly appraised 
by the author, but too much at the 
expense of Woodrow Wilson, Charles 
Evans Hughes, Frank B. Kellogg, 
Henry L. Stimson, Cordell Hull, 
placed high among the secretaries 
but again too much at the expense of 


the president under whom he served, 
James F. Byrnes and George C. Mar- 
shall. The list is far from just a dull 
recital of names. 


The concluding chapters on cur- 
rent difficulties in the department 
and the 
against some of the recent attempts 


author’s severe strictures 
at reorganization by name-changing 
make provocative reading in a work 
worth reading in its entirety. 

Lester E. DENONN 
New York, New York 
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COMMERCE 


In Fixing Differential Between All-Rail 
and Joint Rail-Barge Rates, Interstate 
Commerce Commission Properly Used 
as Basis Inferiority of Barge Service 
and Necessity for Maintaining Com- 
petition as Distinguished from Costs 

® Alabama Great Southern Rail- 
road Company v. United States, Gal- 
Chamber of Commerce v. 
United States, Railroad Commission 
of Texas v. United States, Savannah 
Sugar Refining Corporation v. United 
States, 340 U. S. 216, 95 L. ed. Adv. 
Ops. 190, 71 S. Ct. 264, 19 U. S. Law 
Week 4065. (Nos. 45, 46, 47 and 48, 
decided January 2, 1951.) 

This was a suit by certain rail 
carriers to enjoin an order of the 
Interstate Commerce Commission 
requiring certain common carriers 
by railroad and water in the Missis- 
sippi Valley to establish through 
joint rates for transportation of 
various kinds of property. The order 
prescribed joint rates for such trans- 
portation based on _ differentials 
which made the rates charged for 
rail-barge transportation lower than 
those charged for all-rait transpor- 
tation. In its report, the Commis- 
sion included a statement that in 
face of the facts it could not find 
“that at the present time there are 
demonstrable economies in _barge- 
rail transportation on the Mississippi 
River . . . which from the stand- 
point of cost of service would justify 
differentials”. Before a three-judge 
District Court the appellant railroads 
had contended that the Commission 
could not prescribe “reasonable dif- 
ferentials between all-rail rates and 
joint rates in connection with the 
water carriers without proof of lower 
costs of the rail-barge service”. The 
District Court denied the injunction 
and dismissed the complaint. The 
case was then taken to the Supreme 
Court on direct appeal. 


veston 





Reviews in this issue by Mark H. Johnson and 
Rowland L. Young. 
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Mr. Justice MinToN delivered the 
opinion of the Supreme Court 
affirming. He notes that all-rail rates 
are not disturbed by the Commis- 
sion’s order and that there is no 
question of their being compensa- 
tory. Appellants admit, he says, that 
it “is not the rail lines with which 
the barge lines connect which object 
to these unjustified differentials. It 
is the rail lines with which the barge 
lines compete.” In other words, Mr. 
Justice Minton declares, appellants 
Barge 
line service is worth less than rail 
service, he 


“complain of competition”. 


continues, since it is 
slower, requires more handling and 
entails greater risk. The Commis- 
sion has the interest of shippers and 
consumers to safeguard as well as 
those of the carriers, he says, and 
there is no provision in the statute 
making relative costs of rail and 
water carriers the sole and control- 
ling consideration in establishing 
joint rates. “We do not say that 
relative costs when properly sup- 
ported by evidence are not a matter 
to be considered, but we cannot say 
that the absence of that factor is 
fatal.” 

He holds that it is apparent that 
congressional policy was not the only 
basis for the report made and that 
the Commission considered factors 
such as the “tremendous loss of traffic 
to the barge lines due to a loss of 
interchange traffic”. 

He distinguishes the case relied 
upon by appellants to establish that 
the Commission’s order deprives 
them of their inherent advantages 
contrary to congressional intent ex- 
pressed in the National Transporta- 
tion Policy. Their inherent advan- 
tage is superior service, he declares, 
and the lower rates fixed for the 
inferior rail-barge service do not in- 
terfere with that superiority. 

In reply to appellants’ contention 
that the Commission’s order was not 
supported by the findings of fact, 





Mr. Justice Minton declares that 
the Commission is not required by 
the Interstate Commerce Act to make 
detailed findings of fact except where 
damages are awarded. The Commis- 
sion filed a written report and “the 
essential basis of its judgment is 
sufficiently disclosed in its report”, 
he says. 

Mr. Justice Douctas, dissenting, 
declared that “The Commission 
practically concedes that in this case 
it adopts a different standard than 
the statutory one... . One of the 
appellees is Inland Waterways Cor- 
poration which operates Federal 
Barge Lines. Inland is a federal 
corporation .. . and it and Federal 
are subsidized by Congress. It is 
that program that the Commission is 
seeking to promote here. That may 
be important and desirable. But the 
standards which guide the Commis- 
sion are still found in §307 (f).” 


The cases were argued by Harold 
E. Spencer for Alabama Great 
Southern Railroad Company, by 
William A. Disque for Galveston 
Chamber of Commerce, by Price 
Daniel and Charles E. Crenshaw for 
Railroad Commission of Texas, by 
C. R. Hillyer for Savannah Sugar 
Refining Corporation, by Philip El- 
man for Interstate Commerce Com- 
mission, and by Nuel D. Belnap for 
American Barge Line Company. 


CONSTITUTIONAL LAW 


Order of State Commission Fixing Min- 
imum Prices at Wellhead in Interests 
of Economic and Physical Conserva- 
tion of Natural Gas Held Not To 
Violate Due Process, Equal Protection 
or Commerce Clauses of United States 
Constitution 


® Cities Service Gas Company v. 
Peerless Oil and Gas Company, 340 
U. S. 179, 95 L. ed. Adv. Ops. 156, 
71 S. Ct. 215, 19 U. S. Law Week 
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4053. (No. 153, decided December 
11, 1950.) 

® Phillips Petroleum Company v. 
State of Oklahoma, 340 U. S. 190, 
95 L. ed. Adv. Ops. 163, 71 S. Ct. 
221, 19 U. S. Law Week 4056. (No. 
73, decided December 11, 1950.) 

In No. 153, Cities Service Gas 
Company appealed from a decision 
of the Oklahoma Supreme Court 
upholding an order of the Okla- 
homa Corporation Commission set- 
ting a minimum wellhead price on 
all gas taken from the Guymon- 
Hugoton Field, located in the state, 
and an order directing Cities Serv- 
ice, which is a producer in the field 
and an operator of an interstate gas 
pipe-line system, to take gas ratably 
from Peerless Oil and Gas Company, 
another producer in the same field, 
at the price incorporated in the first 
order. The Commission’s orders 
were entered, after hearings in 
which it determined that there was 
no competitive market for gas in the 
Guymon-Hugoton Field, that owners 
of integrated wells and pipe lines 
were able to dictate prices paid to 
producers without pipe lines, and 
that as a result gas was being taken 
from the field at a price below its 
economic value, causing both eco- 
nomic and physical waste. In the Ok- 
lahoma Supreme Court, Cities Serv- 
ice, besides raising points under 
state law, contended that the Com- 
mission’s orders violated the due 
process and equal protection clauses 
of the Fourteenth Amendment and 
cast an undue burden on interstate 
commerce, The Oklahoma Supreme 
Court rejected these contentions. 

The opinion of the Supreme 
Court affirming was written by Mr. 
Justice CLARK. He says that the due 
process and equal protection issues 
raised by appellant are virtually 
without substance, that it is now un- 
deniable that a state may adopt 
reasonable regulations to prevent 
economic and physical waste of nat- 
ural gas. A price-fixing order is law- 
ful, he continues, if it is substantial- 
ly related to a legitimate end sought 
to be attained. There was ample evi- 
dence to sustain the Commission’s 
findings of waste here, he observes. 


220 American Bar Association Journal 


As for the commerce-clause issue, 
he says that a state may regulate 
matters of local concern over which 
the federal authority has not been 
exercised, even though the regula- 
tion has some impact on interstate 
commerce, provided the regulation 
does not discriminate against such 
commerce, that it safeguard an ob- 
vious state interest, and that the 
local interest at stake outweighs 
whatever national interest there 
might be in the preservation of state 
restrictions. There is clearly a legit- 
imate local interest here, he goes on, 
and in a field in which such complex 
interests are involved, the Court can- 
not say that there is a clear national 
interest so harmed that state price- 
fixing orders fall within the ban of 
the commerce clause. Hood v. Du 
Mond, 336 U.S. 525 (35 A.B.A.]. 
670; August, 1949) was distinguished 
on the ground that the regulation 
invalidated there discriminated 
against interstate commerce. 

In No. 73, Phillips was a producer 
in the Guymon-Hugoton Field, but, 
unlike Cities Service, it did not 
purchase from other producers. It 
used its gas for production of by- 
products which were either utilized 
or sold, selling its residue to pipe- 
line companies. It appeared before 
the Commission, after the entry of 
the price-fixing order, moving that 
the order be vacated insofar as ap- 
plicable to it, or its application to 
gas not actually sold at the well- 
head be clarified. The Commission 
refused and the state Supreme 
Court on review held that its discus- 
sion of the Cities Service case was 
applicable to Phillips as well. 

Mr. Justice CLARK, affirming on 
appeal to the Supreme Court, noted 
that, except that Phillips did not 
raise the commerce clause issue, the 
appeal presented only minor varia- 
tions of the issues raised by Cities 
Service. Phillips’ contention was 
that it was not a purchaser, unlike 
Cities Service, and that .the order 
as applied to it lacked any connec- 
tion with correlated rights, the pub- 
lic interest, monopolistic practices 
or discrimination. Mr. Justice 
Ciark characterizes Phillips’ con- 


sumer status as a distinction with- 


out a difference. The connection 
between realized price and conser- 
vation applies to all production in 
the field, he says, and there is noth- 
ing to indicate that Phillips will 
be penalized for the efforts to solve 
the cost-accounting problem of de- 
termining the proceeds realized 
from the gas at the wellhead. 

Mr. Justice BLAcK noted in both 
Nos. 153 and 73 that he would dis- 
miss the alleged federal constitution- 
al questions as “frivolous”. 

The cases were argued by Glenn 
W. Clark for Cities Service, by 
D. A. Richardson for Peerless Oil 
and Gas Company, by Floyd Green 
for the Oklahoma Corporation Com- 
mission, and by T. Murray Robin- 
son for the State of Oklahoma. 


CONSTITUTIONAL LAW 


Refusal of Permit To Conduct Re- 
ligious Assembly in Public Park Held 
To Be Denial of Freedom of Speech 
and Religion 

® Nietmoko v. Maryland, Kelley v. 
Maryland, 340 U. S. 268, 95 L. ed. 
Adv. Ops. 237, 71 S. Ct. 325, 19 U. S. 
Law Week 4095. (Nos. 17 and 18, 
decided January 15, 1951.) 

Appellants were members of a reli- 
gious group known as Jehovah's Wit- 
nesses. They were denied a permit 
to conduct Bible talks in a public 
park in Havre de Grace, Maryland, 
by the Park Commissioner and City 
Council. There was no statute or 
ordinance prohibiting or regulating 
use of the park without permit, but 
it was customary to obtain permits. 
Appellants were arrested, convicted 
of disorderly conduct and fined $2 
each and costs. 

In the Supreme Court’s opinion 
reversing, the CureF Justice declares 
that there was no evidence of dis- 
order, threats of violence or riot, or 
that appellants behaved in a way 
detrimental to public peace and 
order. Apparently their only offense 
was using the park without a permit. 
There are no standards for issuance 
of permits, he notes, and only an 
“amorphous practice” puts authority 
to do so in the hands of the Park 
Commissioner and the City Council. 
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The record discloses no valid reason 
for refusal to issue the permit here, 
he says. Other religious and patriotic 
groups were allowed to use the park, 
he says, and “The conclusion is in- 
escapable that the use of the park 
was denied because of the City Coun- 
cil’s dislike for or disagreement with 
the Witnesses or their views. The 
right to equal protection of the laws, 
in the exercise of those freedoms of 
speech and religion protected by the 
First and Fourteenth Amendments, 
has a firmer foundation than the 
whims or personal opinions of a 
local governing body.” 

Mr. Justice BLack concurred in 
the result. 

Mr. Justice FRANKFURTER con- 
curred in an 
below. 


opinion reviewed 
Y. 

The case was argued by Hayden 

C. Covington for appellants, and by 
Kenneth C. Proctor for appellee. 


CONSTITUTIONAL LAW 


Refusal of Permit To Conduct Re- 
ligious Meeting on City Streets Held 
To Be Denial of Freedom of Speech 
Because of Lack of Reasonable 
Standards in City Ordinance 

= Kunz v. New York, 340 U. S. 290, 
95 L. ed. Adv. Ops. 240, 71 S. Ct. 
312, 19 U. S. Law Week 4102. (No. 
50, decided January 15, 1951.) 


Appellant was an ordained Bap- 
tist minister. In 1946, under a city 
ordinance, he applied for and was 
issued a permit by the New York 
City Police Commissioner to con- 
duct public worship meetings on the 
streets of that city. The permit was 
revoked in November of that year 
after a hearing, the revocation being 
based on evidence that he had ridi- 
culed and denounced other religious 
beliefs at his meetings. He applied 
for permits in 1947 and 1948, but 
they were refused. In September, 
1948, he was arrested for speaking 
without a permit and convicted of 
violating the city ordinance. The 
conviction was affirmed by the Ap- 
pellate Part of the Court of Special 
Sessions and by the New York Court 
of Appeals. 

In the opinion of the Supreme 





Court reversing, the CHIEF JUSTICE 
notes that the Court is concerned 
“only with the propriety of the action 
of the Police Commissioner” in re- 
fusing to issue the permit in 1948. 
The New York courts justified the 
Commissioner’s refusal on the ground 
that a permit had been previously 
revoked “for good reasons”. No men- 
tion is made in the ordinance of rea- 
sons for which a permit may be de- 
nied, he said, and it “gives an admin- 
istrative official discretionary power 
to control in advance the right of 
citizens to speak on religious matters 
on the streets of New York. As such 
the ordinance is clearly invalid as a 
prior restraint on the exercise of 
First Amendment rights.” “There 
are appropriate public remedies to 
protect the peace and order of the 
community if appellant’s speeches 
should result in disorder or violence”, 
he declares, but “New York cannot 
vest restraining control over the 
right to speak on religious subjects 
in an administrative official where 
there are no appropriate standards 
to guide his actions”. 

Mr. Justice BLack concurred in 
the result. 


Mr. Justice FRANKFURTER con- 
curred in an opinion reviewed below. 

Mr. Justice JACKSON wrote a dis- 
senting opinion in which he says 
that New York City had placed no 
limitation on any speech Kunz chose 
to make on private property. Kunz 
insisted, he says, on using the public 
streets to make “scurrilous attacks” 
on Catholics and Jews, declaring that 
“the Pope is the Anti-Christ” and 
denouncing Jews as “Christ-killers”. 
The evidence leaves no doubt, he 
says, that his speeches would stir up 
street fighting and violence. The 
Court does not refer to the clear and 
present danger test, he continues, 
but holds that “any prior restraint 
is bad, regardless of how fairly ad- 
ministered or what abuses it seeks to 
prevent”. If the permit system is un- 
reasonable, he declares, the Court 
does not point out in what respects 
it is unreasonable. There is no evi- 
dence of a purpose to suppress 
speech, except to keep it in bounds, 
that will not upset good order, he 
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says, and if there are abuses by the 
city officials they have not been 
proved. 
Y. 
The case was argued by Osmond 
K. Fraenkel for appellant, and by 
Seymour B. Quel for appellee. 


CONSTITUTIONAL LAW 


Conviction of Disorderly Conduct for 
Street Speech Held Not To Violate 
Right of Free Speech Where Arrest- 
ing Officers Acted in Good Faith To 
Maintain Public Order 

= Feiner v. New York, 340 U. S. 315, 
95 L. ed. Ad. Ops. 253, 71 S. Ct. 303, 
19 U. S. Law Week 4109. (No. 93, 
decided January 15, 1951.) 


Petitioner was convicted of the 
offense of disorderly conduct in Syra- 
cuse, New York, where he made a 
speech in the public streets urging 
his audience to attend a meeting of 
the Progressive Party. He referred to 
President Truman and the Mayor of 
Syracuse as “bums” and called the 
American Legion a “Nazi Gestapo”. 
In the Court’s words, he also “gave 
the impression that he was endeavor- 
ing to arouse the Negro people 
against the whites, urging that they 
rise up in arms and fight for equal 
rights”. He was convicted of disor- 
derly conduct after he thrice refused 
to heed a request by police officers 
that he cease talking. The Onandaga 
County Court and the New York 
Court of Appeals affirmed convic- 
tion. In certiorari proceedings be- 
fore the Supreme Court, petitioner 
claimed his conviction was a viola- 
tion of his right of free speech under 
the Fourteenth Amendment. 


The opinion of the Court was 
written by the Cuter Justice. He de- 
clares that petitioner was accorded 
“a full, fair trial”. The courts below 
“found that the officers in making 
the arrest were motivated solely by a 
proper concern for the preservation 
of order and protection of the gen- 
eral welfare, and that there was no 
evidence which could lend color to a 
claim that the acts of the police were 
a cover for suppression of petition- 
er’s views and opinions”. The Court 
respects, as it must, he says, the in- 
terest of the community in maintain- 
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ing peace and order in its streets. 

Mr. Justice BLAck wrote a dissent- 
ing opinion. He declares that “The 
end result of the affirmance here is 
to approve a simple and readily 
available technique by which cities 
and states can with impunity subject 
all speeches, political or otherwise, 
on streets or elsewhere, to the super- 
vision and censorship of the local 
police.” He says that the evidence 
does not show any “imminent threat 
of riot or uncontrollable disorder”’ 
and that even had they indicated a 
dangerous situation, it would have 
been the duty of the police to pro- 
tect the speaker’s constitutional right 
to talk. There was no showing that 
the police attempted to protect the 
petitioner, he adds. He declares that 
this case and Nos. 17, 18 and 50, 
read together, “mean that while pre- 
vious restraints probably cannot be 
imposed on an unpopular speaker, 
the police have discretion to silence 
him as soon as the customary hos- 
tility to his views develops”. 

Mr. Justice Doucias, joined by 
Mr. Justice MINTON, wrote a dissent- 
ing opinion in which he summarizes 
the facts and then declares, “A speak- 
er may not, of course, incite a riot 
any more than he may invite a 
breach of the peace by the use of 
‘fighting words’. . . . But this record 
shows no such extremes. It shows an 
unsympathetic audience and _ the 
threat of one man to haul the speak- 
er from the stage. It is against that 
kind of threat that speakers need 
police protection. If they do not re- 
ceive it and instead the police throw 
their weight on the side of those 
who would break up the meetings, 
the police become the new censors 
of speech. Police censorship has all 
the vices of the censorship from city 
halls which we have repeatedly 
struck down.” 


Mr. Justice FRANKFURTER wrote an 
opinion concurring in the result in 
this case and in Nos. 17, 18 and 50. 
In his opinion, 340 U. S. 273, 95 L. 
ed. Adv. Ops. 263, 71 S. Ct. 328, 19 
U. S. Law Week 4097, he compares 
the facts in these cases with other 
cases involving freedom of speech 
and religion decided by the Court. 
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He declares “The results in these 
multifarious cases have been ex- 
pressed in language looking in two 
directions. While the Court has em- 
phasized the importance of ‘free 
speech,’ it has recognized that ‘free 
speech’ is not in itself a touchstone. 
The Constitution is not unmindful 
of other important interests, such as 
public order, if interference with 
free expression of ideas is not found 
to be the overbalancing considera- 
tion. More important than the phras- 
ing of the opinions are the questions 
on which the decisions appear to 
have turned.” He lists these ques- 
tions as four: (1) What is the inter- 
est deemed to require the regulation 
of speech? (2) What means is used 
to attain such ends? (3) What mode 
of speech is regulated? (4) Where 
does the speaking which is regulated 
take place? 


In Nos. 17 and 18, he continues, 
neither danger to the public peace 
nor consideration of time and con- 
venience was involved. Other reli- 
gious groups were allowed to use the 
park, and the rumors of violence 
there never materialized. In No. 50, 
Kunz was not arrested for what he 
said or because he was disturbing 
the peace, but because he spoke with- 
out a license. The standards for issu- 
ance of a license were defined neither 
by language nor by settled construc- 
tion to “preclude” discriminatory or 
arbitrary action by officials. In No. 
93, the trial judge concluded that 
the police were “fully justified in 
feeling that a situation was devel- 
oping which could very, very easily 
result in disorder”. This view was 
sustained by an intermediate appel- 
late court and by the unanimous 
opinion of the New York Court of 
Appeals. The Court should not over- 
turn “a fair appraisal of facts made 
by state courts in the light of their 
knowledge of local conditions”, he 
declares. 

Y. 


The case was argued by Sidney H. 
Greenberg and Emanuel Redfield for 
the petitioner, and by David J. Kelly 
for respondent. 


CONSTITUTIONAL LAW 


Denial of Statutory Right To Appeal 
Conviction of Murder Held To Con- 
stitute Denial of Equal Protection 

= Dowd v. United States ex rel. 
Cook, 340 U. S. 206, 95 L. ed. Adv. 
Ops. 183, 71 S. Ct. 262, 19 U. S. Law 
Week 4070. (No. 66, decided Jan- 
uary 2, 1951.) 

This was a habeas corpus proceed- 
ing brought in the District Court. 
Respondent Cook was convicted of 
murder by an Indiana court in 1931 
and was sentence to life imprison- 
ment. He prepared proper appeal 
papers within the six-months’ period 
allowed for appeal as of right by 
Indiana law, but his attempts to file 
the papers with the state supreme 
court were frustrated by the prison 
warden acting pursuant to prison 
rules. After the six-months’ period 
had expired, the ban on sending the 
papers from the prison was lifted. 
The Indiana courts refused respond- 
ent’s request for review by coram 
nobis in 1937 and by habeas corpus 
in 1945. In 1946, the Supreme Court 
of Indiana denied his petition for a 
delayed appeal. The United States 
District Court then granted a writ 
of habeas corpus, holding that there 
had been a denial of equal protec- 
tion of law for which the state 
granted no remedy. The Court of 
Appeals for the Seventh Circuit af- 
firmed. 

Mr. Justice BLack delivered the 
unanimous opinion of the Supreme 
Court. The state admits, he says, that 
a discriminatory denial of the statu- 
tory right of appeal is a violation of 
the equal protection clause of the 
Fourteenth Amendment. The Indi- 
ana Supreme Court made only one 
finding in the 1946 litigation, he 
says, and that pertained to a matter 
not now in dispute. The state’s con- 
tention that the 1946 ruling of the 
state court was res judicata therefore 
would have no bearing on the case, 
he declares, even if the doctrine of 
res judicata were applicable in 
habeas corpus proceedings, which it 
is not. 

He rejects the second contention 
of the state that respondent waived 
his right of review by not appealing 
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within six months from the time the 
ban on sending papers from prison 
was removed, saying that he agrees 
with the Court of Appeals that the 
theory is “ingenious”, but that re- 
spondent has never had the same re- 
view of the judgment against him as 
he would have had as of right in 
1931 but for suppression of his 
papers. Under the peculiar circum- 
stances of the case, he declares, 
“nothing short of an actual appel- 
late determination of the merits of 
the conviction—according to the pro- 
cedure prevailing in ordinary cases— 
would cure the original denial of 
equal protection of the law”. 

He vacates the judgments of the 
District Court and the Court of Ap- 
peals and remands with direction to 
the District Court to enter “such 
orders as are appropriate to allow 
the State a reasonable time in which 
to afford respondent the full appel- 
late review he would have received 
but for the suppression of his pa- 
pers ...”. “Now that this Court has 
determined the federal constitutional 
question, Indiana may find it pos- 
sible to provide the appellate review 
to which respondent is entitled’, he 
remarks. 

¥: 

The case was argued by Charles 
F. O'Connor for petitioner, and by 
William §. Isham for respondent. 


MONOPOLIES 


Conspiracy To Set Maximum Prices 
Held To Be lilegal Per Se Under Sher- 
man Act 

® Kiefer-Stewari Company v. Joseph 
E. Seagram & Sons, Inc., Seagram 
Distillers Corporation, the Calvert 
Distilling Company and Calvert Dis- 
tillers Corporation, 340 U. S. 211, 
95 L. ed. Adv. Ops. 186, 71 S. Ct. 259, 
19 U. S. Law Week 4071. (No. 297, 
decided January 2, 1951.) 

This was an action for treble 
damages under the Sherman Act 
brought by Kiefer-Stewart Company, 
an Indiana drug concern that does 


a wholesale liquor business, against 
the Seagram and Calvert corpora- 
tions. The complaint charged that 
respondents had agreed or conspired 
to sell liquor only to those Indiana 
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wholesalers who would agree not to 
resell at prices above maximum 
prices fixed by Seagram and Calvert 
and that this agreement deprived 
petitioner of a continuing supply 
of liquor to its great damage. The 
Court of Appeals reversed a judg- 
ment in favor of petitioner ren- 
dered after a jury trial on the ground 
that an agreement to fix maximum 
resale prices did not violate the 
Sherman Act, because such prices 
promoted rather than restrained 
competition. 

Mr. Justice Biack delivered the 
opinion of the Supreme Court re- 
versing. An agreement to fix maxi- 
mum prices, he says, cripples “the 
freedom of traders and thereby re- 
strain[s] their ability to sell in ac- 
cordance with their own judgment”. 
Under the Sherman Act, such an 
agreement is illegal per se, he de- 
clares. He reviews the facts and holds 
that the Court of Appeals erred in 
holding that the evidence was insufh- 
cient to support a verdict that re- 
spondents had conspired to fix max- 
imum prices. He rejects a contention 
that the trial court erred in ruling 
that petitioner’s alleged part in a 
conspiracy to set minimum prices 
was no defense to the present action. 
“The alleged illegal conduct of peti- 
tioner could not legalize the 
unlawful combination by respon- 
dents nor immunize them against 
liability to those they injured”, he 
observes. The opinion also ruled thai 
respondents’ status as part of a single 
manufacturing-merchandising unit 
did not make it impossible for them 
to violate the Sherman Act, for 
common ownership and_ control 
do not “liberate corporations from 
the impact of the antitrust laws”. 

} 


The case was argued by Paul A. 
Porter and Joseph J. Daniels for the 
petitioner, and by Paul Y. Davis 
for respondents. 


TAXATION 


Gift Tax Not Applicable to Property 
Settlement Conditioned upon Ac- 
ceptance by Divorce Court 

8 Harris v. Commissioner of Inter- 
nal Revenue, 340 U. S. 106, 95 L. 


of Recent Supreme Court Decisions 


ed. Adv. Ops. 79, 71 S. Ct. 181, 19 
U. S. Law Week 4017. (No. 14, de- 
cided November 27, 1950.) 

The Government sought to im- 
pose the gift tax upon the value of 
property transferred by the taxpayer 
to her husband pursuant to an agree- 
ment which was to be effective “in 
the event a divorce should be de- 
creed” and which recited that it 
should be submitted to the divorce 
court “for its approval”. Both par- 
ties had substantial property inter- 
ests, and the agreement was for the 
“unscrambling” of those interests. 
It was conceded that the husband 
obtained more from the taxpayer 
than he gave up, and it was this ex- 
cess value that was the subject of the 
tax. The divorce was obtained, the 
agreement was submitted to the 
court without controversy, and the 
decree recited that the agreement 
should survive the decree. 

The tax was rejected in a five-to- 
four decision, Mr. Justice DoucLas 
delivering the opinion of the Court. 
The opinion states that the tax 
would have been proper if the agree- 
ment had not been conditioned up- 
on the decree and incorporated in 
it, because the transfer would have 
been pursuant to a “promise or 
agreement” which effected a relin- 
quishment of marital rights in prop- 
erty, and because by analogy to the 
estate tax such consideration is in- 
effective to preclude gift tax. Here, 
however, the source of the husband’s 
rights was the decree, not the agree- 
ment, even though such rights were 
enforceable under the agreement. 

Mr. Justice FRANKFURTER wrote 
the dissenting opinion, joined by 
Mr. Justice BLack, Mr. Justice Bur- 
TON, and Mr. Justice Minton. The 
dissent contends that the transfer 
was “founded” upon the agreement 
because it would have been enforce- 
able upon the granting of a divorce 
even if the divorce court had not 
adopted it, and because even after 
the divorce the agreement remained 
enforceable as a contract. 

J. 

The case was argued by Irwin N. 
Wilpon for Harris, and by Lee A. 
Jackson for the Commissioner. 
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Admiralty . . . jurisdiction . . . dam- 
age action in admiralty brought 
against aircraft repair company for 
wrongful death of flier in plane crash 
on high seas held to lie under Death 
on High Seas Act, even though negli- 
gence causing damage occurred on 
land. 


= Lacey v. L. W. Wiggins Airways, 
Inc., U.S.D.C., Mass., January 5, 1951, 
McCarthy, D.J. (Digested in 19 U.S. 
Law Week 2341, February 6, 1951). 

It was alleged in the instant libel 
brought pursuant to the Death on 
the High Seas Act, 46 USCAS 761, 
that the death of a flier in a plane 
crash on the high seas resulted from 
the failure of respondent aircraft 
repair company, while the plane was 
on land, to discover a defect in the 
aircraft engine, or to remedy the de- 
fect properly, or to notify the owner- 
flier of a defect discovered during 
inspection and repair. The Act pro- 
vides that “Whenever the death of a 
person shall be caused by wrongful 
act, neglect or default occurring on 
the high seas beyond a marine league 
from the shore of any State .. ., the 
personal representative of the dece- 
dent may maintain a suit for dam- 
ages in the district courts of the 
United States. .. .” Respondent com- 
pany excepted to the libel on the 
ground that the Act required that 
the “wrongful act, neglect or default 
must have occurred on the high seas, 
and that, therefore, while the death 
itself occurred on the high seas, the 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 
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suit did not state a cause of action 
within the Court’s jurisdiction.” 

Pointing out that there did not 
appear to be any decision involving 
this precise point, the Court over- 
ruled the exception to the libel and 
ruled that, although the negligence 
causing the death occurred on land, 
the Court had jurisdiction of the 
suit under the Act as a maritime 
tort. It was admitted that decisions 
such as Vancouver S.S. Company v. 
Rice, 288 U.S. 445, allowing recovery 
under the Act where the injury was 
inflicted on the high seas and the 
death occurred on land, interpreted 
the phrase “occurring on the high 
seas” as adjectival of “wrongful act, 
neglect or default”, rather than of 
“death”. The Court maintained, 
however, that when the Act spoke of 
“wrongful act, neglect or default oc- 
curring on the high seas”, it con- 
templated the “substance” of the oc- 
currence which resulted in death and 
gave rise to a right to recover. Since 
the effect of any failure to inspect 
or repair a defect properly was “not 
spent until the plane fell to the sea”, 
the Court ruled that the wrongful 
act was “consummated” wholly upon 
the water where the flier met his 
death, and that there was no “shore 
flavor” whatever to the substance of 
the occurrence. 


Constitutional Law . . . vested rights 
. . « bondsman's application for re- 
newal of authority to write bail bonds 
cannot be denied by District of Colum- 
bia District Court without a proceeding 
which contains elements of due proc- 
ess of law. 

# In re Carter, C.A.D.C., January 
18, 1951, Edgerton, C. J. 


In 1948 the District Court revoked 
appellant's license to engage in the 


bonding business when it was dis- 
covered that in applying for his li- 
cense he had sworn that he haxl never 
been “charged and/or convicted” of 
a crime, whereas many years before 
he had been charged, although never 
brought to trial or convicted, once 
with receiving stolen property and 
three times with violations of the 
gambling laws. The court consid- 
ered that its action revoking the 
license made the application a pend- 
ing one, and directed that an investi- 
gation be made. Despite a finding 
that there was no intentional mis- 
representation and that the state- 
ments were made upon advice of 
counsel, appellant’s “pending appli- 
cation” was subsequently denied. On 
appeal, the Court of Appeals for the 
District of Columbia held the with- 
drawal of appellant’s bonding li- 
cense invalid for lack of a hearing 
and revelation of all data upon 
which the decision was based (see 
35 A.B.A.J. 849, October, 1949). 
Upon the expiration of the original 
term of the license, appellant’s appli- 
cation to the District Court for re- 
newal of his authority was denied on 
the ground that he lacked the quali- 
fications for a bondsman. 

By a two-to-one vote, the Court of 
Appeals reversed this order and held 
that renewal of the bondsman’s li- 
cense could not be denied without a 
proceeding which contained the ele- 
ments of due process of law, and that 
these elements were lacking in the 
instant case. The Court took the 
position that such denial, which 
would destroy an established busi- 
ness, could only be based upon a 
judicial evaluation of evidence open- 
ly presented at a hearing. Likening 
the bondsman’s business to the legal 
profession in all respects pertinent to 
the question whether a court’s order 
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denying a license is judicial, in that 
they both require good moral char- 
acter, were carried on in connection 
with courts and required licenses 
from courts, the Court maintained 
that, just as the United States Su- 
preme Court determined in In re 
Summers, 325 U.S. 561, that a court’s 
order denying an application to prac- 
tice law was a judicial act, so was an 
order denying an application to do 
business as a bondsman a judicial act. 
Accordingly, the order in issue was 
(1) appealable and (2) “erroneous be- 
cause not based ‘upon a proceeding 
which contains the elements of due 
process of law, i.e., a hearing and 
revelation of all data upon which a 
decision is to be based’ ”. The Court 
termed “erroneous” the “idea that 
this decision means courts must 
grade examination papers”, since a 
court was said to be under no obliga- 
tion to form a judgment independ- 
ently of expert opinion; the qualifi- 
cations of a bondsman, however, 
were not considered to turn on tech- 
nical questions requiring expert 
opinion. 

Prettyman, C. J., dissenting, main- 
tained that the’ standards _ for 
professional bailbondsmen and the 
judgment upon an applicant's quali- 
fications were within the discretion 
of the trial courts, that those courts 
could consider and act upon confi- 
dential data, and that to reverse a 
judgment of rejection an applicant 
must allege and prove that the court 
either acted upon some ground other 
than his qualifications or abused its 
discretion in evaluating his qualifi- 
cations. Pointing out that “going 
bail” was not an ordinary and inde- 
pendent vocation but an integral 
part of the operation of the judicial 
system, as well as involving entering 
a contract with the Government, 
Prettyman, C. J., was of the view 
that the customary elements of due 
process of law were not required for 
valid denial of the privilege, as dis- 
tinguished from a “right”, to write 
bail bonds for pay. He said that he 
did not think that authority to write 
such bonds and admission to the 
Bar were alike in all pertinent re- 
spects; nor did he find in the Sum- 


mers opinion any intimation that a 
judgment upon an applicant's quali- 
fications for the Bar was other than 
a discretionary “choice as to the per- 
sonnel” and within the supervisory 
power of the court to which the ap- 
plication was made. In his estima- 
tion, the majority rule was not only 
erroneous but “potentially extreme- 
ly dangerous” to the administration 
of law. 


Insurance . . . flood insurance . . . cov- 
erage clause of automobile insurance 
policy insuring automobile dealer 
against loss from “external discharge 
or leakage of water" except loss re- 
sulting from rain, snow or sleet held 
not to protect him from flood loss 
caused by overflow of river levee, in 
view of additional coverage appear- 
ing in policy, although rejected by 
insured, insuring against damage from 
“flood or rising water’. 

® Glenn Falls Ins. Co. v. McCown, 
Tex. Supreme Ct., January 10, 1951, 
Brewster, J. 

Plaintiff, an automobile dealer, 
sought to recover on an automobile 
insurance policy for water damage 
to seven automobiles located in an 
open lot, which was caused by flood- 
water overflowing the banks and, in 
part, the levee of a nearby river. 
The insurance policy, a standard 
form prescribed by the state insur- 
ance commission and offering the 
insured eight separate and distinct 
coverages, recited that the insurance 
afforded was only with respect to 
such coverages as were indicated by 
specific premium charges. Plaintiff 
had selected coverage clause E pro- 
tecting his automobiles against, 
among other things, loss from “‘ex- 
ternal discharge or leakage of water 
except loss resulting from rain, snow 
or sleet”, but there was no selection 
of, nor premium charge paid for, cov- 
erage clause F, designated as “Com- 
bined Additional Coverage” and 
covering damage from, among other 
things, “flood or rising waters, ex- 
ternal discharge or leakage of water 
except loss resulting from rain, snow 
or sleet”. The insurance company 
contended that the damage to the 
automobiles was caused by flood- 
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waters, that, since only coverage F 
specifically insured against flood- 
waters, plaintiff “expressly failed to 
cover the very damage sued for”, 
and that he had notice of that fact 
when he received the policy. Plaintiff 
countered that coverage F was not 
taken or paid for and hence, not 
being a part of the policy, could not 
be considered in construing coverage 
E. Judgments in plaintiff's favor 
were rendered by two lower courts. 


Reversing the judgments below, 
the Texas Supreme Court ruled tha 
plaintiff could not recover since, by 
reference to the proferred coverage 
of clause F, it appeared that the 
insured’s protection under clause E 
did not and was not meant to include 
flood loss caused by the overflow of 
a river. Noting that there was no 
Texas case in point, the Court main- 
tained that the coverages offered 
but rejected, and which were in the 
policy under the direction of the in- 
surance commission, could be con- 
sidered in determining the obliga- 
tions and rights of the parties under 
the policy. “Only on that basis”, the 
Court stated, “can our public policy 
in prescribing uniform policies be 
served.” The Court relied on what 
it considered an “almost parallel 
case”, Henry v. Dubuque Fire & 
Marine Insurance Company, 185 S. 
W. (2d) 658, in which the insured 
sued under an automobile policy 
clause similar to coverage E for 
damage caused to his automobile 
when he was unable to drive it 
across a river to safety and it was 
completely covered by the rising 
water. In denying recovery, the Mis- 
souri Court of Appeals gave consid- 
eration to the fact that the insured 
had paid no premium for the cov- 
erage clause appearing in the policy 
offering protection against “flood or 
rising waters”. 

In a dissenting opinion, in which 
he was joined by Sharp, J., Smith, J., 
said that he would allow plaintiff 
to recover on the ground that, since 
part of the water causing his loss 
was water which flowed over or 
broke through the levees erected to 
protect the lowlands from the river’s 
floodwaters, plaintiff's automobiles 
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were damaged by an “external dis- 
charge or leakage of water” within 
the contemplation of coverage E. 
In this situation, he reasoned, the 
water was admittedly floodwater but 
also constituted an “external dis- 
charge or leakage” when it escaped 
the confining levees. The question, 
whether coverage F, if contracted 
for, would have also covered the 
loss, was said not to be before the 
court for determination. The Henry 
case was distinguished as involving 
no such element of discharge, since 
the water there merely continued to 
rise until it engulfed the car left in 
the river. 


Office of Price Stabilization . . . Gen- 
eral Ceiling Price Regulation . . . prices 
for all commodities and services, ex- 
cept those specifically exempt, are 
frozen at highest levels charged dur- 
ing period December 19, 1950, to 
January 25, 1951. 


® Code of Federal Regulations, Tit. 
$2A, Ch. III, §§ 1—22 (16 Fed. Reg. 
808). 

Publication is made in the Federal 
Register of January 30, 1951, of the 
General Ceiling Price Regulation 
issued January 26, 1951, by the Office 
of Price Stabilization, Economic 
Stabilization Agency, establishing 
ceiling prices for all commodities 
and services (except those specifically 
exempt) upon the basis of prices in 
effect during the period from Decem- 
ber 19, 1950, to January 25, 1951, 
inclusive. Effective immediately, the 
Regulation provides that opportu- 
nity will be afforded, through ar- 
rangements to be made by the De- 
partment of State, for consideration 
by the Director of Price Stabilization 
of the views of foreign governments 
regarding adjustments of ceiling 
prices of commodities which are of 
special concern to them. Among the 
matters covered by the Regulation 
are applicability and prohibitions, 
ceiling prices for all sellers for com- 
modities or services sold in base 
period, manufacturers’ ceiling prices 
for new commodities falling within 
categories dealt in during the base 
period, wholesalers’ and retailers’ 
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ceiling prices for new commodities 
falling within categories dealt in dur- 
ing base period, ceiling prices for 
commodities in new categories, for 
new services, and for new sellers, 
sellers who cannot price under other 
sections, modification of proposed 
ceiling prices by Director of Price 
Stabilization, customary price dif- 
ferentials, exporters and importers, 
“parity” adjustments in ceiling 
prices, group of retail sellers under 
common control, highest price line 
limitation for manufacturers of wear- 
ing apparel and consumer durable 
goods, exemptions and exceptions, 
amendments, protests and interpre- 
tations, records, sales slips and re- 
ceipts, evasion, transfers of business 
or stock in trade, separate statement 
of taxes, penalties, definitions and 
explanations. 


Parent and Child . . . liability for torts 
. minor illegitimate daughter can 


maintain tort action against father's 
estate for personal injuries resulting 
from shock when her father murdered 
her mother and later committed suicide 
in the daughter's presence. 


® Mahnke v. Moore, Md. Ct. App., 
January 12, 1951, Delaplaine, J. 


Reversing the judgment below and 
remanding the case for further pro- 
ceedings, the Maryland Court of 
Appeals held that a minor illegiti- 
mate daughter had the right to 
maintain an action in tort against 
her father’s estate to recover for the 
shock, mental anguish and perma- 
nent nervous and physical injuries she 
suffered when her father murdered 
her mother in the daughter’s pres- 
ence, kept her with the corpse for 
a week and later committed suicide 
in front of her. Noting the absolute 
rule originating in an early Missis- 
sippi case, Hewlett v. George, 68 
Miss. 703, and followed for forty 
years by the courts in other states, 
that a minor child could never sue 
a parent for a personal tort, the 
Court pointed out that it was re- 
pudiated in 1930 by the New Hamp- 
shire Supreme Court in Dunlap v. 
Dunlap, 84 N. H. 352. Conceding 
that a child should forego any re- 


covery of damages if it would unduly 
impair discipline and destroy the 
family harmony, the Court declared 
that ordinarily the parent was not 
liable in damages to the child for a 
failure to perform a parental duty, 
for excessive punishment of the 
child not maliciously inflicted, or 
for negligent disrepair of the home. 
But when, as in this case, the parent 
was guilty of acts which showed 
complete abandonment of the par- 
ental relation, the immunity rule 
based on the maintenance of disci- 
pline in the home was deemed in- 
applicable; by the commission of 
such acts, the Court stated, there 
was a forfeiture of any parental au- 
thority or privileges. In treating the 
father in the instant case as if he 
were a legitimate parent, the Court 
observed that it was not deciding 
whether under other circumstances 
the father of an illegitimate child 
would have any immunity at all 
against a suit by such child. Although 
the commission of murder or suicide 
was generally not considered a tort 
against an eyewitness, the Court 
stated that in this case the declara- 
tion alleged shock, mental anguish 
and permanent nervous and physical 
injuries and that there was no ques- 
tion before it whether plaintiff's 
injuries were substantial, or whether 
the facts were sufficient to constitute 
a tort and establish the requisite 
causal relation between the conduct 
and the results. 


The President . . . President's Commis- 
sion on Internal Security and Indi- 
vidual Rights is established. 


® Executive Order 10207 (16 Fed. 
Reg. 709). 

On January 23, 1951, the President 
established the President’s Commis- 
sion on Internal Security and Indi- 
vidual Rights to make a thorough 
study of the problem of providing 
for the internal security of the United 
States and at the same time protect- 
ing the rights and freedoms of indi- 
viduals. Among other things, the 
Commission is to examine the laws, 
practices and procedures concerning 
protection against treason, sabotage, 








ed 








espionage and other matters affecting 
the nation’s internal security. The 
subjects to be considered by the 
Commission include the government 
employee loyalty program and the 
government employee security pro- 
gram. It will also consider the need 
for protecting individuals from un- 
warranted attacks and from unwar- 
ranted infringement of their rights 
and liberties in the name of security. 
The Commission is to make a report 
to the President of its findings and 
conclusions. In carrying out its func- 
tions, the Commission may hold 
public hearings and, in connection 
with matters relating to federal em- 
ployees, may examine any and all 
records and files relating to individ- 
ual cases in possession of any execu- 
tive department or agency. The 
Order is printed in the Federal Reg- 
ister of January 26, 1951. 


United States . . . Federal Tort Claims 
Act .. . fact that negligence of Gov- 
ernment's agents occurred prior to 
effective date of Act does not pre- 
clude maintenance of action under 
Act where injury was sustained after 
that date. 


® Carnes v. United States, C. A. 
10th, January 3, 1951, Huxman, C. J. 


Plaintiff, a 14-year-old boy, sought 
to recover under the Federal Tort 
Claims Act for injuries sustained by 
him as the result of an explosion on 
February 2, 1945, of a piece of equip- 
ment which he had picked up in 
1944 in the wreckage of an Army 


airplane during the salvage opera- 
tions, notwithstanding the presence 
of guards posted by the Army at 
the scene of the crash. The trial 
court found, inter alia, that the neg- 
ligent or wrongful act of the Gov- 
ernment’s agents occurred prior to 
January 1, 1945, the effective date 
of the Act, and hence that plaintiff 
could not maintain the action. 

On appeal, the Court of Appeals 
for the Tenth Circuit held that the 
court had jurisdiction of the action 
since the claim accrued, if at all, at 
the time of plaintiff's injury on 
February 2, 1945, rather than at the 
time of defendant’s tortious act. In 
view of the clear language of the 
Act giving the District Court juris- 
diction of actions “‘on claims” accru- 
ing on or after January 1, 1945, the 
Court reasoned, plaintiff had no 
actionable claim against the Govern- 
ment prior to the time of actual 
injury. The cases of Aachen & Mu- 
nich Fire Insurance Company v. 
Morton, 156 Fed. 654, and Pickett 
v. Aglinsky, 110 F. (2d) 628, relied 
upon by the Government to support 
its assertion that the right of action 
accrued at the time of the wrong, 
were distinguished in what the in- 
jury sustained in each case was suf- 
fered at the time the wrong was 
committed. The Court considered 
that there was sufficient evidence to 
support the lower court’s finding 
of contributory negligence on plain- 
tiff's part and remanded the case 
with directions that a judgment be 
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entered in accordance therewith in- 
stead of a mere judgment of dismis- 
sal. 


Wage Stabilization Board . . . General 
Wage Stabilization Regulation .. . 
rates of compensation stabilized as of 
January 25, 1951. 


®" Code of Federal Regulations, Tit. 
32A, Ch. IV, §§ 1-6 (16 Fed. Reg. 
816). 

Publication is made in the Federal 
Register of January 30, 1951, of Gen- 
eral Wage Stabilization Regulation 
1 issued January 26, 1951, by the 
Wage Stabilization Board, Economic 
Stabilization Agency, stabilizing rates 
of wages, salaries and other compen- 
sation at those not higher than in 
effect on January 25, 1951, in the 
absence of special approval or au- 
thorization of the Board. The regu- 
lation supersedes other existing 
wage regulations and orders. It pro- 
vides that it shall not be construed 
to require stabilization at rates less 
than those paid during the period 
May 24, 1950, to June 24, 1950, 


inclusive. 


Further Proceedings in Cases Reported 
in This Division. 
® The following action has been 
taken by the United States Court of 
Appeals for the District of Columbia: 
AFFIRMED, February 8, 1951: 
Uebersee Finanz-Korporation, A.G. 
v. McGrath—Aliens (35 A.B.A.]. 329, 
April, 1949). 


# On February 16, 1951, the Standing Committee on 
Law Lists of the American Bar Association issued a 
Certificate of Compliance to The Lawyers Directory, 
Inc., 916-917 Union Central Building, Cincinnati, Ohio, 
for the 1951 Edition of The Lawyers Directory. 
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France and the United States in the World Court 


® On October 28, 1950, the Govern- 
ment of France filed with the Inter- 
national Court of Justice at The 
Hague an application instituting 
proceedings against the Government 
of the United States for the adjudi- 
cation of treaty rights of American 
nationals in Morocco. To establish 
the competence of the Court, the ap- 
plication invoked the fact that both 
France and the United States had 
accepted the compulsory jurisdiction 
provided for in Article 36 (2) of the 
Court’s Statute. Thus in such simple 
fashion was begun the first conten- 
tious proceeding in which the United 
States has been called on to appear 
before the Court. 

Having been duly advised of the 
French application, the United 
States on November 16 complied 
with the rules of the Court by noti- 
fying the appointment of Adrian S. 
Fisher, Legal Adviser of the Depart- 
ment of State, as its agent to repre- 
sent it in the proceedings. Shortly 
thereafter, following consultation 
with the parties, the Court made an 
order fixing time limits for the filing 
of the usual written proceedings. 
Under this schedule the French me- 
morial is due on March I, 1951; the 
United States countermemorial on 
July 1, 1951; the French reply on 
September 1, 1951; and the United 
States rejoinder on November |, 
1951. Oral argument before the 
Court may be expected to follow the 
completion of the written proceed- 
ings. 

Besides its unique character as a 
landmark of American participation 
in the Court, the case presents sev- 
eral substantive issues of interest 
with respect to treaty interpretation, 
most-favored-nation clauses, and the 
now almost extinct problems of ca- 
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pitulations and extraterritorial privi- 
leges. These questions ultimately 
turn in large degree on one of the 
earliest American treaties still in 
force, that of September 16, 1836, 
with the Sultan of Morocco." 

The incidents which were the im- 
mediate occasion for the case began 
on December 30, 1948, when the 
Sultan of Morocco, on the advice of 
the French authorities, promulgated 
a dahir or decree establishing new 
license requirements for certain im- 
ports into the French Zone. In the 
official view the requirements were 
part of a program of economic con- 
trols designed to protect the mone- 
tary stability of France (including 
the French Zone of Morocco), pur- 
suant to undertakings embodied in 
the French-American treaty of eco- 
nomic co-operation of June 28, 1948.? 
American businessmen in Morocco 
who were adversely affected by the 
new regulations claimed, however, 
that the decree had the further ob- 
ject of placing them at a disadvan- 
tage as against their French and 
other competitors. 

Upon representations by these 
businessmen, the Department of 
State on several occasions protested 
the application to American nation- 
als of the new decree and associated 
measures as being in violation of the 
treaty rights described below. Be- 
cause general American economic 
policy was sympathetic, however, to 
efforts to reduce the dollar drain 
from ECA countries such as France, 
the Department up to October, 1950, 
agreed provisionally to the Moroccan 
regulations, and some concession in 
their enforcement was made by the 
French authorities. 

The compromise arrangement was 
not satisfactory to some American 


groups in Morocco who continued to 
campaign for full recognition of 
what they claimed to be their treaty 
rights. Following their complaints, 
Congress adopted, as part of the 
Foreign Aid Appropriation Aci of 
September 6, 1950,3 the so-called 
“Hickenlooper amendment”. This 
specified that after November 1, 
1950, none of the funds appropriated 
might be used for aid “to any nation 
of which a dependent area fails in 
the opinion of the President to com- 
ply with any treaty to which the 
United States and such dependent 
area are parties”. 

The uncertainties arising from this 
provision and the somewhat com- 
plex treaty situation in Morocco led 
the French Government to decide on 
resort to the International Court. In 
this action it had the full assent of 
the Department of State, which an- 
nounced on the day before the appli- 
cation was filed that “the United 
States is committed to submit to the 
compulsory jurisdiction of the Court 
in cases of this type, and it is recog- 
nized that this is essentially an ap- 
propriate and democratic way of re- 
solving the dispute”. The Depart- 
ment further stated that pending the 
decision of the Court the President 
would make no determination under 
the Hickenlooper amendment. 

In thus acceding to the proceed- 
ings at The Hague, the United States 
showed no desire to take advantage 
of a possible loophole in the com- 
pulsory jurisdiction of the Court as- 
serted by France. France, in accept- 
ing that jurisdiction by a declaration 
ratified on February 3, 1949, exclud- 
ed therefrom disputes arising from 
facts or situations existing prior to 
that date. The United States might 
conceivably have claimed that under 
this exception proceedings could not 
have been instituted against France 
on the Moroccan question, as a situ- 
ation existing prior to February 3, 
1949; and that therefore, for lack of 
the reciprocity required, France 





1. 4 Miller, Treaties of the United States 33-69. 

2. United States, Treaties and Other Interna- 
tional Acts Series, No. 1783. 

3. Public Law 759, 81st Congress, 2d Session. 

4. Department of State Press Release No. 1111, 
October 27, 1950. 
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could not hold the United States 
bound on the Moroccan question 
under the United States’ acceptance 
of compulsory jurisdiction. 

The relevant historical and legal 
background of the case goes back to 
the treaty of 1836. Article 14 of that 
treaty provided that “the commerce 
with the United States, shall be on 
the same footing as is the commerce 
with Spain, or as that with the most 
favored nation for the time being”, 
and Article 17 stated that merchants 
“may buy and sell all sorts of mer- 
chandise but such as are prohibited 
to the other Christian nations”. By 
Article 20 jurisdiction was conferred 
on the United States consul to decide 
disputes among American nationals; 
by Article 21 criminal cases involv- 
ing Americans and “Moors” were to 
be decided under the local law, with 
the consul assisting at the trial. Ar- 
ticle 24 declared that “whatever in- 
dulgence, in trade or otherwise, shall 
be granted to any of the Christian 
powers, the citizens of the United 
States shall be equally entitled to 
them”. 

The existence of this most-favored- 
nation rule was reaffirmed in the 
Convention of Madrid of 18805 and 
in the General Act of Algeciras of 
1906, to both of which Morocco, 
the United States, and the principal 
European nations were parties. By 
virtue of these various provisions, the 
United States acquired prior to 1912 
a more extensive jurisdiction over its 
own nationals than that conferred by 
Articles 20 and 21 of the 1836 treaty; 
and it became the view of the De- 
partment of State that no Moroccan 
laws could be applied to American 
nationals without the consent of the 
United States. 

With the establishment of the 
French protectorate in Morocco in 
1912, other states, except the United 
States, gradually renounced their 





special rights in the French Zone; 
the last to do so was Great Britain 
in 1937. The United States formally 
recognized the French protectorate 
in 1917, but it was expressly stated at 
the time that this action was not to 
affect American treaty rights, which 
were to be the subject of a separate 
understanding. No such understand- 
ing has ever been reached, and the 
United States has continued to insist 
from time to time that its consent 
was prerequisite to any application 
of Moroccan laws to American na- 
tionals. In 1939, for example, it 
notified the French authorities that 
it could not agree to certain wartime 
measures because to do so would aid 
one belligerent against another and 
thereby violate American neutrality. 

The interpretation attached to 
this history by American groups 
in Morocco seems to be that (1) 
the United States still retains all 
its accumulated most-favored-nation 
rights in Morocco, including that of 
consent to legislation; (2) the French 
authorities, in restricting imports 
from dollar areas, are discriminating 
against some “Christian nations” in 
violation of Article 17 of the treaty 
of 1836; (3) the French authorities 
are bound, by Articles 14 and 24 of 
the treaty and by the Act of Alge- 
ciras, to grant to American com- 
merce any preferences they may 
allow to French commerce or that 
from soft-currency areas. 

To these points French sources 
have replied that: (1) the United 
States cannot claim under the most- 
favored-nation clauses rights derived 
from treaties to which it was not a 


party, once those rights have been re- 
nounced by the original grantees; 
(2) the restrictions in question are 
imposed on all persons doing busi- 
ness in Morocco, so there is no dis- 
crimination; (3) the earlier treaty 
provisions 


against economic in- 
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equality must be read in the light of 
the French-American treaty of 1948 
and of other postwar economic agree- 
ments, by which France is entitled to 
take measures to protect the Moroc- 
can economy. 

The broad differences arising from 
this background were consolidated 
in the French application into four 
specific contentions for the consider- 
ation of the Court. On these four 
points the Court was asked to rule 
as follows: 

(1) That the only privileges of 
American nationals in Morocco are 
those resulting from Articles 20 and 
21 of the treaty of 1836, and that since 
the most-favored-nation clause in Ar- 
ticle 24 can no longer be invoked to 
favor the United States under the ex- 
isting international engagements of 
Morocco, there is nothing to justify 
preferential treatment for American 
nationals; 

(2) That the United States is not 
entitled to claim that all Moroccan 
laws and regulations require its con- 
sent before becoming applicable to 
American nationals; 

(3) That American nationals in 
Morocco are subject to Moroccan laws 
and regulations, and particularly the 
decree of December 30, 1948, without 
the prior consent of the United States; 

(4) That the decree of December 
30, 1948, conforms to the economic 
regime applicable in Morocco under 
treaties binding both France and the 
United States. 

The four points raise issues of im 
portance which will be of interest to 
international lawyers everywhere. 
For Americans, however, the chief 
significance of the case may well lie 
in the fact that at long last the 
United States is taking its full part 
in the great international tribunal 
envisaged by Elihu Root and his 
colleagues when they drafted the 
original Statute of the Court thirty 
years ago. 





5. 1 Malloy, Treaties 1220. 

6. 2 Malloy, Treaties 2157. The Act of Algeciras 
also asserted the principle of ‘‘economic liberty 
without inequality’’ for all the parties thereto. 
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® Most of the articles in this Department of the Journal have been concerried with 
developments in federal and major state legislation. But law reform, like charity, 
should begin at home. This number of the Department provides a valuable reminder 
that there is worthwhile and technically difficult work to be done in improvement 
of the form and substance of local law. The author of this article, Frederic P. Lee, 
of the District of Columbia Bar, is a legislative draftsman of distinction and great 
experience and was Legislative Counsel to the United States Senate from 1923 to 
1930. Since 1949, Mr. Lee has been President of the County Council of Montgomery 
County, Maryland. He writes here of the problems involved in the preparation of 
the new (October, 1950) Montgomery County Code. 





A County Code 
By Frederic P. Lee 


®" Montgomery County, Maryland, 
was named by the National Muiici- 
pal League as one of the eleven “All- 
American” communities (and the 
only county) selected for outstanding 
accomplishments in providing good 
government during 1950. Among the 
least inspiring accomplishments from 
the layman’s viewpoint was the Mont- 
gomery County Code. The Code, 
however, has importance to local 
lawyers and officials, for it is a re- 
vision, compilation and codification 
in a single volume of the local laws, 
ordinances, regulations and rules for 
the county—whatever their legislative 
source—that have the force and effect 
of law and are permanent in char- 
acter. The Code should also afford 
local Bars an impetus for facing the 
question of law codification in coun- 
ties of states where the county (not a 
township) is the major subordinate 
unit of state government and partic- 
ularly where the county has a high 
degree of home rule. 

The initial problem in preparing 
such a code is one of coverage. Diffi- 
culties arise from the frequently 
complex sources of governmental 
powers of a local legislative charac- 
ter. The breakdown of the Mont- 
gomery County Code into charter, 
general county laws, special taxing 
area laws, city, town and village laws, 
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bicounty district laws, and county 
ordinances, rules and regulations 
only partially illustrates this com- 
plexity. 

Montgomery County was estab- 
lished in 1776. The county’s 521 
square miles—partly suburban, part- 
ly rural—lie alongside the national 
capital; in fact a large portion of the 
District of Columbia was carved out 
of Montgomery County in 1791. 
Maryland counties today are admin- 
istered by a locally elected board of 
county commissioners. However, the 
Maryland General Assembly, in ad- 
dition to being the state legisla- 
ture, is the legislative body for each 
county and enacts all public local 
laws for the county. 

The status of Montgomery Coun- 
ty differs from other Maryland coun- 
ties. It is a home-rule county—the 
only one in the state. In 1949 
the voters of Montgomery County 
adopted, pursuant to Article XIA of 
the Maryland Constitution, a home- 
rule charter prepared by a charter 
board previously elected by the vot- 
ers. Under the charter the voters 
elect a county council which in large 
part succeeds the General Assembly 
as the legislative body for enactment 
of public local laws for the county. 
Thus the council is authorized at 
sessions in May of each year to enact 


public local laws on all matters with- 
in the grants of a broad express 
powers act adopted by the General 
Assembly and to repeal or amend 
public local laws for the county en- 
acted by the General Assembly on 
such matters prior to home rule, 
subject in each instance to the public 
general laws of the General Assem- 
bly. The council also is the chief 
executive body of the county suc- 
ceeding to the powers of the prede- 
cessor county commissioners includ- 
ing numerous ordinance, rule- and 
regulation-making powers delegated 
by public local and public general 
laws of the General Assembly. Other 
executive functions are carried out 
by the council through a county 
manager. 

The grant of home rule to the 
county is only partial. Many im- 
portant governmental functions, car- 
rying with them powers to make 
regulations with force and effect of 
law, are vested by public general 
laws of the General Assembly in bi- 
county commissions appointed by the 
Governor, as the Maryland-Washing- 
ton National Capital Park and Plan- 
ning Commission and the Washing- 
ton Suburban Sanitary Commission 
which operate in special districts 
covering the suburban portions of 
both Prince Georges and Montgom- 
ery Counties. Such regulations in- 
clude, for example, those relating to 
subdivision control and to building, 
electrical ancl plumbing inspection 
and licensing. Also beyond the coun- 
cil’s legislative powers are laws for 
cities, towns and viilages on matters 
covered by their municipal charters. 
These municipalities are twenty- 
three in number (most very small) 
and do not include the largest cen- 
ters of population, such as Silver 
Spring and Bethesda, which are un- 
incorporated. 

It follows that, in order to afford 
a Montgomery County lawyer all 
the local written law that might 
affect his clients, a code would have 
to contain: 

1. The charter adopted by the 
voters of Montgomery County; 

2. Public local laws for Montgom- 
ery County enacted by the General 
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Assembly prior to home rule, as sub- 
sequently amended or repealed by 
the county council, and public local 
laws enacted by the county council, 
subsequent to home rule, on matters 
within the grants made by the Ex- 
press Powers Act; 

3. Public local laws for Mont- 
gomery County enacted by the Gen- 
eral Assembly before and after home 
rule on matters outside the grants 
made by the Express Powers Act; 

4. Ordinances, rules, and regula- 
tions (as amended or repealed by 
the County Council) adopted by 
the County Commissioners prior to 
home rule under public local or pub- 
lic general laws enacted by the Gen- 
eral Assembly; 

5. Ordinances, rules or regulations 
adopted by or subject to the ap- 
proval of the County Council under 
any one of the following: the 
Charter, public local or public gen- 
eral laws enacted by the General 
Assembly, or public local laws en- 
acted by the County Council as 
successor to the local legislative 
powers of the General Assembly; 

6. City, town and village laws en- 
acted by the General Assembly and 
ordinances adopted thereunder by 
the governing bodies of such munic- 
ipalities; 

7. Bicounty commission laws en- 
acted by the General Assembly and 
regulations adopted thereunder by 
such commissions. 

Prior to the County Code, the 
state occasionally compiled the Gen- 
eral Assembly's public local laws 
for the county, its cities, towns and 
villages, and bicounty commissions 
(1860, 1888, 1912, 1930, 1939 and 
1947), but the equally important 
ordinances, rules and regulations 
were not compiled. Those of the 
County Commissioners could be 
found only by searching forty vol- 
umes of their minutes at the court- 
house or the back issues of local 
newspapers in which some (but by 
no means all) of such ordinances, 
rules, and regulations were pub- 
lished as advertisements. In conse- 
quence, many were soon forgotten 
and not enforced. 

The Charter requires the County 


Council to compile and codify every 
fifth year all public local laws en- 
acted by the General Assembly or 
county council and all rules, reg- 
ulations and ordinances having the 
force and effect of law issued or 
approved by the county commis- 
sioners or the county council. In 
preparing the Code this direction 
was broadened to cover all seven 
items set forth above except the 
ordinances of cities, towns, and vil- 
lages and the regulations of the bi- 
county commissions. Sheer lack of 
time prevented inclusion of these 
in the first code and they must await 
supplements. 

Following each legislative session 
the county council publishes an an- 
nual volume of session laws which 
also includes ordinances, rules and 
regulations of the county council 
adopted during the preceding year 
and the current appropriation resolu- 
tion with its five-year capital budget. 
Some of this material is not perma- 
nent in character, and so is not 
carried into the Code. What consti- 
tutes permanency of character is not 
always an easy determination. In gen- 
eral, the Code has omitted transitory 
or temporary provisions, obsolete 
provisions, and special purpose pro- 
visions such as laws authorizing a 
single bond issue or ordinances au- 
thorizing or assessing benefits for a 
particular road improvement. 

An additional type of exclusion is 
highly technical ordinance material 
which while permanent in character 
is of limited interest, such as the 
standard specifications and pictorial 
design standards that accompany the 
road construction ordinance and the 
land-use map that accompanies the 
zoning ordinance. However, these 
are published separately and a no- 
tation made in the Code as to where 
they can be obtained or examined. 

A second basic problem in con- 
nection with any code is the legal 
effect to be given its contents. A code 
is usually made legal evidence of the 
laws but the further question is, does 
the code establish these laws conclu- 
sively or merely prima facie? Is the 
code to be the highest evidence of 
the laws or can it be outweighed by 
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some contradictory evidence of high- 
er authority, such as session laws or 
enrolled bills? 

Recent Montgomery County codes 
of public local laws compiled by the 
state have been merely “evidence” 
of such laws with the result that they 
establish the laws only prima facie. 
Where greater certainty became im- 
portant it was necessary to trace a 
code provision back to the session 
laws of the General Assembly which 
were in turn subject to impeachment 
by the enrolled bills at Annapolis. 
The county council has provided 
that its compilations of session laws 
shall “establish prima facie” its laws, 
thus necessitating resort in cases of 
doubt to copies of enrolled bills in 
the office of the secretary of the coun- 
cil in legislative session. Prior to the 
Code, ordinances, rules and regula- 
tions could be conclusively estab- 
lished only by the minute books of 
the county commissioners or the 
Journal of the County Council in 
executive session. The lawyer, how- 
ever, obtains the greatest benefit 
from a code when he need look no 
further than its pages. In conse- 
quence, despite risks from errors, the 
Montgomery County Code establish- 
es “conclusively” the laws in all those 
fields where the County Council has 
legislative power. Where the County 
Council does not have legislative 
power, as in the case of city, town, 
village, and bicounty commission 
laws, the Code is not a revision and 
merely establishes the laws “prima 
facie”. 

A further difficulty necessitated 
this result. Many of the pre-existing 
public local laws of the General As- 
sembly and ordinances, rules and 
regulations for the predecessor coun- 
ty commissioners required extensive 
revision to bring them into conform- 
ity with the organization of the new 
form of government; others were ob- 
solete and needed to be repealed. 
The Code is therefore not only a 
compilation and codification but 
also an extensive revision in those 
fields where the County Council has 
legislative power. To make a revision 
effective it is necessary that prior law 
be superseded. A revision that is 
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merely “evidence” of laws and estab- 
lishes them only prima facie would 
be found to conflict with the old 
session laws and enrolled bills and 
be forced to yield to them. The con- 
fusion would be intolerable. 
Frequent revision is as important 
as compilation and codification. The 
most recent (1947) code of public 
local laws compiled by the state for 
the county contained 838 pages. The 
process of revision reduced this by 
fifty pages even though materials 


from five additional legislative ses- 
sions were added. The remaining 
300-odd pages of text are new ma- 
terials to which a lawyer has never 
before had ready access. Following 
the example of some of the better 
state codes, the Montgomery Coun- 
ty Code provides an expansible num- 
bering system under which a single 
number designates both chapter and 
section; chronological references af- 
ter each section to prior codes and 
laws, thus providing a legislative 
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Program for 1951 in Full Swing 


® Charles H. Burton, Washington, 
D. C., National Chairman of the 
Conference, has announced that all 
state chairmen and committee chair- 
men have been appointed and that 
they were prepared to go forward 
with their program when the new 
administration year began on Jan- 
uary I, 1951. 

This year the Conference has 
eighteen committees. Four former 
committees have been streamlined. 
The Committee on Awards of Merit 
and the Committee on Cooperation 
with Junior Bar Groups hav2 been 
combined. Likewise, the Committee 
on Justices of the Peace and Similar 
Courts and the Committee on Trial 
Courts of Limited Jurisdiction have 
been made one committee. New com- 
mittees which have been added are 
the Committee on Lawyer Placement 
and the War Readjustment Com- 
mittee. 

There has been prepared and sent 
to each Conference member a Man- 
ual of the Junior Bar Conference. 
This Manual explains, among other 
things, the general organization of 
the Conference, its purposes and 
objectives, the functions of its offi- 
cers, the election process for Con- 
ference officials and the names of 
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each of the Conference committees, 
together with their purposes and 
objectives. This is the first time in 
the history of the Conference that 
there has been presented in a single 
publication these extremely infor- 
mative and helpful data which give 
the ins and outs of the entire Con- 
ference activity. The Conference is 
indebted for this invaluable work 
to the last retiring National Chair- 
man, W. Carloss Morris, ]r., Hous- 
ton, Texas, who compiled the in- 
formation and data contained in 
the Manual. Additional copies may 
be secured by writing to James M. 
Spiro, American Bar Association, 
1140 North Dearborn Street, Chi- 
cago, Illinois. 

The Conference is again empha- 
sizing its work among law students 
and is assisting in every way possible 
to assure the continued success of 
the American Law Student Associa- 
tion. John E. Cribbett, University 
of Illinois College of Law, Urbana, 
Illinois, this year’s Chairman of the 
Committee on Relations with Law 
Students, has set a monumental task 
for the committee in his plans and 
programs. Among the activities that 
will be stressed are the providing of 
speakers on legal and associated sub- 


history for the section; annotations 
of reported court opinions; a system 
of annual “pocket” supplements; 
and ancillaries such as tables of re- 
peals and corresponding sections in 
the 1947 code of public local laws 
prepared by the state, the Council’s 
rules of legislative procedure, the 
Express Powers Act, and a truly ade- 
quate index. The lawyer’s life in 
Montgomery County is not one of 
ease but the Code should make it 
easier. 


jects, encouraging students to attend 
local and state bar meetings, arrang- 
ing for student observation of local 
court and office work, participation 
in legal aid work, creation or en- 
largement of moot court work, estab- 
lishment of local or state summer 
interneship programs, aid in em- 
ployment of newly admitted lawyers 
and assistance in planning of and 
attendance at the American Law Stu- 
dent Association annual meeting and 
circuit conferences. 

The Public Information Program 
will continue in full swing, high 
in popularity among JBC activi- 
ties. Well-established radio programs 
throughout the country will con- 
tinue to be heard. An effort will be 
made to expand the speakers’ bu- 
reaus which have proved so success- 
ful in many states. These bureaus 
have tended to put lawyers before 
civic and other segments of the public 
as a demonstration that lawyers are 
interested in the general welfare of 
the public as a whole. Part of this 
speakers’ program will use as a basis 
for speeches the excellent material 
on Americanism and the American 
form of government which has been 
prepared by the Committee on Citi- 
zenship. Kenneth Harris, Bureau of 
Public Relations, University of Ok- 
lahoma, Norman, Oklahoma, na- 
tional director of the program, is 
also planning to get more television 
programs under way. These pro- 
grams, which generally depict the 
active trial of a court case, have 
great audience-appeal and have been 
extremely well received wherever 
they have been presented. 
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The War Readjustment Commit- 
tee was reactivated in response to a 
crying need of young lawyers to be 
represented and to have their point 
of view expressed at policy-making 
meetings of the Department of De- 
fense. There was also a necessity for 
young lawyers’ being promptly in- 
formed of the policies determined 
by the Department of Defense with 
respect to deferment and the efficient 
utilization of lawyers in the Armed 
Forces. George S$. Elmore, Washing- 
ton, D. C., as chairman of this im- 
portant already 
conferred a number of times with 
representatives of the Secretary of 
Defense in regard to these matters. 
(See “Our Younger Lawyers”, Febru- 
ary issue of the JouRNAL, page 157). 

The three segments of the activi- 
ties of the Committee on Legal Aid 
—legal aid, lawyer reference bureaus 
and defense of the indigent—are all 
to receive the full attention of the 
committee during this year. Ulrich 
Schweitzer, New York, New York, 
committee chairman, is carrying out 
his work in full co-operation with 


Committee, has 


Notice by the Board 


®" The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1951 Annual Meeting and end- 
ing at the adjournment of the 1954 
Annual Meeting: 


Arizona Nebraska 
Connecticut New Jersey 
District of Columbia Oklahoma 
Illinois Puerto Rico 
Iowa South Carolina 
Maine South Dakota 
Michigan Texas 
Mississippi Washington 
Montana Wyoming 


An election will be held in the 
State of Florida to fill the vacancy in 
the term expiring at the adjourn- 
ment of the 1953 Annual Meeting. 
The State Delegate elected to fill the 
vacancy will take office immediately 
upon the certification of his election. 

Nominating petitions for all State 
Delegates to be elected in 1951 must 
be filed with the Board of Elections 
not later than April 19, 1951. Peti- 


the Association's Committees on 
Legal Aid and Lawyer Reference 
Service. 

The Committee on Trial Courts 
of Limited Jurisdiction has an active 
program planned. The usual activi- 
ties of encouraging the convening of 
state, regional, and local traffic court 
conferences and the completion of 
surveys of needed reforms in courts 
of limited jurisdiction will be con- 
tinued. Thomas Greaves, Mobile, 
Alabama, the new chairman of this 
committee, states that in addition, 
this committee will take the lead in 
sponsoring in each state on a na- 
tionwide basis, for the first time, an 
outdoor bulletin board program 
which will promote efficient traffic 
law enforcement. The public infor- 
mation directors in each state will 
assist in this gigantic task. 

Membership, the life blood of our 
Association, is being led in the JBC 
by G. Gregg Everngam, Silver Spring, 
Maryland. He has five vice chairmen 
who are scattered throughout the 
nation. The committee is co-ordi- 
nating its activities closely with those 


of Elections 


tions received too late for publication 
in the April JouRNAL (deadline for 
receipt March 5) cannot be pub- 
lished prior to distribution of ballots, 
fixed by the Board of Elections for 
April 27, 1951. 

Forms of nominating petitions may 
be obtained from the Headquarters 
of the American Bar Association, 
1140 North Dearborn Street, Chicago 
10, Illinois. Nominating petitions 
must be received at the Headquarters 
of the Association before the close of 
business at 5:00 p.m. April 19, 1951. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or more 
members of the Association in good stand- 
ing and accredited to a State from which 
a State Delegate is to be elected in that 
year, may file with the Board of Elections, 
constituted as hereinafter provided, a 
signed petition (which may be in parts), 
nominating a candidate for the office of 
State Delegate for and from such State. 


Our Younger Lawyers 


of the Association’s Membership 
Committee. The Conference has ex- 
pressed itself as opposed to any 
increase in dues at this time; but if 
an increase in dues is found to be 
absolutely essential, the Conference 
feels that the present proportion for 
escalating the amount of dues pay- 
able, based upon the time the appli- 
cant has been admitted to the Bar, 
should be retained. 

The Committee on Lawyer Place- 
ment is an entirely new committee 
under the chairmanship of Elizabeth 
Carp, Dallas, Texas, Its purpose is 
to survey in what additional fields 
in industry, commerce and govern- 
ment legal skills can be employed, 
with a view to increasing the em- 
ployment opportunities for young 
lawyers and to formulate and put 
into effect plans to carry out its 
findings. 

The other committees of the Con- 
ference will continue to pursue gen- 
erally the same programs which were 
carried out last year, in accordance 
with the purposes and objectives of 
each as set forth in the JBC Manual. 


Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay- 
ment of dues for six months is not a 
member in good standing. Each nom- 
inating petition must be accompa- 
nied by a typewritten list of the 
names and addresses of the signers in 
the order in which they appear on 
the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to be 
held within thirty days after the time 
for filing nominating petitions ex- 
pires. 

BoarpD OF ELECTIONS 

Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve 
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Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





The Excess Profit Tax Act of 1950 
The General Rule 


®" The basic provisions of the new 
excess profits tax law are drafted to 
cover the unusual as well as the 
normal situation. This is why the 
law is so difficult to read and to un- 
derstand. This note will deal only 
with the general rule as it applies 
to a calendar-year corporation with 
a relatively uneventful history. A 
reading of this note will not qualify 
anyone to make out a corporate re- 
turn, but perhaps it may lead to a 
better understanding of the basic 
rhythm of the law and indicate a 
few of the facts and figures that are 
significant. This material, together 
with a discussion of the most com- 
mon facts and circumstances giving 
rise to deviations from the general 
rule, is included in a mimeographed 
bulletin to members of the Section 
of Taxation. 

Corporate “excess profits” are 
taxed at 30 per cent. This is in addi- 
tion to the regular corporate income 
tax: 25 per cent of the first $25,000 
of net income and 47 per cent of all 
net income over $25,000. The tax 
base, i.e. the excess profits, is the 
corporation’s net income over and 
above the excess profits credit. 

Example: Corporation A, reporting 
on the calendar year basis, has net 

income for 1951 of $100,000 and a 

credit of $60,000. Its regular tax is 25 

per cent of the first $25,000 or $6,250, 

47 per cent of the top $75,000 or 

$35,250—a total for the regular taxes 

of $41,500. In addition it is subject to 

a 30 per cent tax on its top $40,000 

($100,000 net income less $60,000 

credit) or $12,000 more. Its total tax 

bill for 1951 is therefore $53,500. 


For the calendar year 1950 the reg- 
ular taxes are at lower rates (23 per 
cent of the first $25,000 and 42 per 
cent of the balance) and the excess 
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profits tax, computed in the usual 
way for the whole year, is roughly 
cut in half. 

Example: The 1950 taxes of Corpo- 
ration A, assuming the same net in- 
come and credit, will be $43,250 
($5,750 plus $31,500 plus $6,000). 
The aggregate of the regular taxes 

plus the excess profits tax cannot 
exceed 62 per cent of net income. 
The operation of the ceiling rate de- 
pends upon the amount of income 
subject to the excess profits tax, in 
other words upon the amount of the 
credit. If the credit is more than 50 
per cent of net income the ceiling 
may be disregarded. 

For excess profits tax purposes the 
corporation’s normal tax net income 
is adjusted by eliminating capital 
gains and losses and the full amount 
of any dividends received from other 
corporations. A portion of the cor- 
poration’s interest deduction is added 
back to compensate for the fact that 
a portion of its borrowed capital is 
taken into account in computing 
the credit. This may result in the 
loss of as much as three-fourths of 
the interest deduction, depending 
upon how the credit is determined. 
These and other less important ad- 
justments are provided in Section 
433 (a). They only apply to the ex- 
cess profits tax computations. 

The major problem in every case 
will be to determine the credit. The 
corporation has a choice of two 
methods: (1) the income Method, 
based generally on its earnings rec- 
ord in certain ‘base period” years; 
and (2) the Invesied Capital Method, 
based generaliy on the amount of 
capital used in the business. The 
method which produces the higher 
credit (and lower tax) will of course 


be used. The minimum credit is 
$25,000. 

(1) The Income Method. The 
base period years under the general 
rule are 1946-1949. The credit is 85 
per cent of the average net income 
of the highest three of these four 
years, 

Example: Assume that the net in- 
comes of Corporation A during the 
base period were: 1946—$50,000, 1947 
—$60,000, 1948—$80,000, 1949-$70,000. 
Its income credit, before adjustments 
for capital changes, etc., is 85 per cent 
of $70,000, the average for the three 
highest years, or $59,500. 

In computing the credit, net income 
of the base period years is adjusted 
by eliminating capital gains and 
losses, as well as net losses realized 
in Section 117 (j) transactions (sale 
of business property). Full credit is 
allowed for dividends received, and 
net operating loss deductions are 
added back. These and other less 
important adjustments are provided 
in Section 433(b). A loss year is 
counted as zero. 

The income credit is increased 
for base period capital additions— 
additions to invested capital during 
the last two years of the base period, 
1948 and 1949 for calendar-year cor- 
porations. Invested capital means 
“equity capital” (including retained 
earnings) and 75 per cent of “bor- 
rowed capital”. These terms are de- 
fined below in connection with the 
Invested Capital Method. Fifty per 
cent of the additions for 1948 and 
all the additions for 1949 are taken 
into account, and the income credit 
is increased by 12 per cent of the 
resulting figure. 

Example: By retaining its earnings 
Corporation A increased its surplus by 
$30,000 in 1948 and $20,000 in 1949. 
There were no other capital changes 
during these years and no fluctuation 
in its borrowed capital. A’s base peri- 
od capital addition is $15,000 (50 per 
cent of the 1948 increase) plus $20,000 
(the 1949 increase)—a total of $35,000. 
The income credit is increased by 12 
per cent of $35,000 or $4,200. 

Assume that in addition to these 
changes in equity capital Corporation 
A borrowed $40,000 from a bank at 
4 per cent during 1949, thereby in- 
creasing its borrowed capital as of 
January 1, 1950, by $40,000, as com- 
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pared to the amount outstanding on 
the first days of 1949 and 1948. This 
will further increase A's income credit 
by 12 per cent of a net amount ar- 
rived at by taking three-fourths of 
the increase in borrowed capital 
(40,000 x 34 = $30,000) and reduc- 
ing this figure by three-fourths of one 
year’s interest on the indebtedness, 
capitalized at 12 per cent (4 per cent 
on $40,000 = $1,600; $1,600 x 4%, = 
$1,200; $1,200 x 100/12 = $10,000). 

The net figure is $20,000 ($30,000 

less $10,000) and the income credit is 

further increased by 12 per cent of 

this or $2,400. 
With one minor exception the cred- 
it for base-period additions is allowed 
only to a corporation computing its 
income credit under the general rule 
with reference to its own experience 
during its best three base-period 
years. The credit for base-period ad- 
ditions is not allowed to a “growth” 
corporation (Section 435 (e) ). 

The income credit is further ad- 
justed for capital changes after the 
base period and during the taxable 
year. The starting point is equity 
capital and borrowed capital on the 
first day of the first excess profits tax 
year, January 1, 1950, for the calen- 
dar-year corporations. This starting 
equity capital is compared with 
equity capital at the beginning of 
the current taxable year, e.g. Janu- 
ary 1, 1951, plus or minus a daily 
average computation of additions to 


The Need for More Members 


(Continued from page 210) 


activities are limited by financial resources based on 
extremely moderate dues. By contrast both the Ameri- 
can Medical Association and Rotary have larger dues 
and, at the same time, far greater membership. This 
results in adequate income for the maintenance of ade- 
quately staffed headquarters offices and the payment of 


or distributions from capital (as 
distinguished from current earnings) 
during the current taxable year. And 
the starting borrowed capital is com- 
pared with a daily average computa- 
tion of borrowed capital outstanding 
during the current taxable year, both 
borrowed capital figures being re- 
duced to 75 per cent. The credit 
is increased by 12 per cent of the 
net additions or decreased by 12 per 
cent of the net reductions: 

Example: Corporation A had equity 
capital of $250,000 at the start of 1950 
and $300,000 at the start of 1951, an 
increase of $50,000 resulting partly 
from retained earnings and partly 
from paid-in surplus. No capital was 
acquired or distributed during 1951. 
Its borrowed capital was $200,000 at 
the start of 1950 and its average out- 
standing borrowed capital during 1951 
was $160,000, a reduction of $40,000. 
Its net capital addition is $50,000 less 
$30,000 (75 per cent of the $40,000 
reduction in borrowed capital), or 
$20,000. The income credit for 1951 
is increased by 12 per cent of $20,000, 
or $2,400. 

These computations based on cap- 
ital changes during the base period 
and in the excess profits tax years 
are subject to further adjustments if 
the corporation owns inadmissible 
assets, i.e. stock of another corpora- 
tion or nontaxable securities, and 
for loans to affiliates. 


(2) The Invested Capital Method. 


Tax Notes 


The credit is 12 per cent of invested 
capital under $5,000,000. Lower 
rates (10 per cent and 8 per cent) 
are applied to the amount over 
$5,000,000. “Invested capital” means 
“equity capital” at the start of the 
taxable year, plus 75 per cent of the 
average “borrowed capital” out- 
standing during the year. Equity 
capital means assets less liabilities, 
in other words capital and surplus 
or net worth, excluding “inadmissi- 
bles” (stock of other corporations 
and nontaxable securities). Borrowed 
capital means debts evidenced by 
formal documents such as notes, de- 
bentures, bonds, mortgages, bank 
loan agreements, conditional sale 
contracts. Accounts payable would 
ordinarily not qualify as borrowed 
capital. 

Example: Corporation A had net 
assets of $300,000 at the start of 1951 
and its average indebtedness outstand- 
ing during the year (on debentures, 
notes, mortgages, bank loans, etc.) was 
$200,000. Its invested capital would be 
$450,000 ($300,000 plus 75 per cent of 
$200,000) and its excess profits credit 
for 1951 under this method would be 
12 per cent of $450,000 or $54,000. 

Invested capital is further increased 
or reduced by a daily average com- 
putation of additions to or distribu- 
tions from capital (as distinguished 
from earnings) during the current 
year. 


should be regarded as an honor for any lawyer to sup- 


salaries to the headquarters staff greater than we can 


afford to pay. 


We need the help of all lawyers of good standing. It 


port the work of the American Bar Association by pay- 
ing the present nominal dues even though he may not 
feel able personally to participate in its activities. On 
the other hand, membership plus participation enables 
a lawyer to serve himself, his profession, his state, his 
country and the public at large. 


Louts E. WYMAN 


Manchester, New Hampshire 
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Editor-in-Charge 








= Following the adoption by the 
House of Delegates at the Annual 
Meeting in Washington of a resolu- 
tion urging that the program of the 
Section of Judicial Administration 
be carried out through the organized 
Bar in each state and through the 
state committees of the Section, 
Judge Harold R. Medina, Vice 
Chairman of the Section, completed 
appointment of chairmen for the 
Section’s committees in each state. 
The state chairmen will select the 
membership of their local groups 
and, in most cases, include on their 
committees the president of their 
state bar association and the chair- 
man of the state junior bar confer- 
ence. The committees have been 
asked to undertake the program out- 
lined in the Handbook of the Sec- 
tion and to emphasize the achieve- 
ment of the following six objectives: 

1. The integration of the judi- 
clary; 

2. The delegation of the rule- 
making power; 

3. The improvement of the jury 
system; 

4. The simplification of the law 
of evidence; 

5. The improvement of adminis- 
trative tribunals; 

6. The improvement of methods 
of judicial selection. 

Each committee chairman receives 
from the Section a copy of Chief 
Justice Vanderbilt’s Minimum Stand- 
ards of Judicial Administration and 
the chairmen and members are sup- 
plied during the year with current 
materials dealing with the program 
of the Section. The committees have 
already received the following ma- 
terials: 

i. Arthur T. Vanderbilt—“Some 
Principles of Judicial Administra- 
tion” (The Alexander F. Morrison 
Lecture); 

2. Charles E. Clark—‘‘Court Inte- 
gration in Connecticut: A Case Study 
of Steps in Judicial Reform”; 
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3. Charles E. Clark—‘“The Judi- 
cial Council and the Rulemaking 
Power”; 

4. Harry D. Nims—“The Judicial 
Council”; 

5. Associate Justice Tom C. Clark 
—“Legislative Responsibility for Ju- 
dicial Reorganization”; 

6. Charles O. Porter—“Minimum 
Standards of Judicial Administra- 
tion”; 

7. Report of Committee on Co- 
operation with Laymen—Section of 
Judicial Administration; 

8. Report of Committee on In- 
structions to Jurors—Section of Judi- 
cial Administration. 

At the time of his appointment, 
each state chairman was requested 
by the Section to file a preliminary 
report. The work which is being 
done all over the country by the 
Section’s committees is indicated by 
the following activities in a few se- 
lected states which are typical of 
the rest: 

In Pennsylvania, where Dr. M. 
Louise Rutherford, Deputy Attor- 
ney General of the Commonwealth, 
is state chairman, the committee will 
organize a state judicial conference 
planned along the lines of the fed- 
eral circuit conferences. The com- 
mittee is also co-operating with the 
state bar association in urging a 
modification of the American Bar 
Association’s plan for the selection 
of judges, and at the recent mid- 
winter meeting of the state bar asso- 
ciation at Pittsburgh sponsored a 
demonstration of a pretrial confer- 
ence. The committee distributed a 
chart showing the steps yet necessary 
to be taken to achieve in Pennsyl- 
vania the program of the Section. 
Governor John S. Fine is serving on 
the committee. 

The Colorado committee, Peter H. 
Holme, Jr., chairman, is sponsoring 
a comprehensive legislative program. 
In an article in the January, 1951, 
number of Dicta, published by the 


Colorado Bar Association, Mr. Holme 
has described this program and com- 
pared it in detail with the standards 
set out in Chief Justice Vanderbilt's 
Minimum Standards of Judicial Ad- 
ministration. The program includes 
such reforms as increased compensa- 
tion for the judiciary as a step to- 
ward the improvement of judicial 
personnel; power of assignment of 
judges from one trial court to an- 
other; the establishment of a judi- 
cial council and the gathering of 
judicial statistics; and reform of the 
inferior court system. 


In Massachusetts, where Lowell S. 
Nicholson, Dean of the Northeastern 
University Law School is the chair- 
man, the committee has concentrated 
on the improvement of the jury sys- 
tem, the simplification of the law of 
evidence, and a study of procedure 
before administrative tribunals, The 
committee is also urging uniform 
practice before the county probate 
courts. 

George E. Brand is the chairman 
of the Michigan committee and has 
reported that his committee is sup- 
porting a study by the Michigan Su- 
preme Court of the conduct of judges 
in local criminal courts with respect 
to neglect of their official duties. 


In 1946 Fred B. Helms, the chair- 
man of the Section’s committee in 
North Carolina, was president of the 
state Bar, and was successful in per- 
suading the legislature to create a 
commission to study and make rec- 
ommendations for the improvement 
of the administration of justice. The 
commission’s recommendations were 
submitted to the 1949 session of the 
legislature and most of the bills rec- 
ommended by the commission were 
enacted, including pretrial practice, 
constitutional amendments designed 
to make the Chief Justice the acting 
head of the judicial system (instead 
of the Governor) and to increase, as 
well as more effectively utilize, the 
judicial manpower. Another bill 
created a judicial council. The three 
constitutional amendments were sub- 
mitted to and adopted by the elec- 
torate at the last general election. 
The Judicial Council, of which Mr. 
Helms is a member, has prepared and 
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submitted to the present session of 
the General Assembly proposed bills 
to implement and make effective the 
constitutional amendments. The 
Council has also submitted to the 
present session of the General Assem- 
bly a number of other bills for the 
improvement of the administration 
of justice. 

In Oklahoma the committee has 
been co-operating with a special com- 
mittee of the state bar association 
and with the Judicial Council. The 
committee has emphasized simplifica- 
tion of appellate procedure, an ad- 
ministrative officer for the state 
courts, pretrial, and ways and means 
of reducing the cost of litigation. 
David I. Johnston is the chairman. 

In Wisconsin the state committee, 
under the chairmanship of E. H. 
Hallows, has been successful in 
having the Legislative Council of the 
Wisconsin legislature recommend a 
bill creating a judicial council. The 
council has also urged legislation 


providing for pensions for justices of 


the Supreme Court and circuit courts. 
Additional committee projects are 
studies relating to the integration 
of the judiciary and the improve- 
ment of methods of judicial selec- 
tion. 

The Chief Justice of the Supreme 


Court of Missouri, Laurance M.° 


Hyde, maintains complete co-opera- 
tion with the Missouri Bar by the 
device of having his committee serve 
also as a committee of the Missouri 
Bar, with such additional members 
added as requested by the president 
of the association. Among the activi- 
ties of the committee are studies on 
decreasing expense and delay of liti- 
gation, improvement of jury trials, 
and expediting court dockets. Cal- 
endar congestion in Kansas City and 


St. Louis has caused the committee 


to urge the appointment of an ad- 


ministrative officer for the _ state 


courts. A judicial retirement system 
is being considered. 


In New York the chairman of the 
Section’s committee, former Supreme 
Court Justice J. Edward Lumbard, 
Jr., has been actively supporting 
legislation, which undoubtedly will 
be enacted into law, giving to the 


appellate divisions power to assign 
judges in the various courts of New 
York City from those that are up-to- 
date in their judicial business to 
those that have calendar congestion. 
This legislation has the support of 
Governor Thomas E. Dewey, Mayor 
Vincent R. Impellitteri and Presid- 
ing Justices Peck and Nolan. The 
long-range program of the commit- 
tee includes consolidation of the vari- 
ous courts in New York City. 

Kurt F. Pantzer is chairman of the 
Section’s committee in Indiana. Mr. 
Pantzer has been active in the forma- 
tion of the Bar Association of the 
United States Court of Appeals, 
Seventh Circuit, an association which 
will study and recommend improve- 
ments beneficial to the administra- 
tion of justice in the circuit. Among 
other actiyities of the association 
will be the publication of studies of 
the business of the circuit court, the 
conduct of institutes on federal prac- 
tice, and giving assistance to the 
court in decoration of the building 
occupied by the court. The commit- 
tee also is sponsoring in this session 
of the Indiana legislature a bill em- 
bodying the principles of the Ameri- 
can Bar Association’s plan for the 
selection of judges. 


a 


® The death of Julius Henry Cohen, 
a well-known member of the Ameri- 
can Bar Association was memorial- 
ized by the Committee on Unlawful 
Practice of the Law of the New York 
County Lawyers’ Association. In the 
memorial the committee said of Mr. 
Cohen: 


Among all of his many contribu- 
tions to the work of the organized 
bar, the most outstanding is the fight 
that he made on behalf of the public 
and the profession against unauthor- 
ized practice. He was Chairman of 
the First Special Committee of the 
New York County Lawyers’ Associa- 
tion investigating this subject in 1913 
and he continued to serve as Chair- 
man of the Association’s Committee 
until 1934. His Annual Reports on 
the subject constitute in themselves a 
history of the beginning and success- 
ful development of the work of the 
Association in this field. His book ¢n- 
titled “The Law—Business or Profes- 
sion?” (first published in 1916 and 
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again in 1924) was one of the earliest 
treatises on the subject and is still 
authoritative. After retiring as Chair- 
man of this Committee, he accepted 
the Chairmanship of the New York 
State Bar Association’s Committee on 
Unauthorized Practice of Law, which 
post he held at the time of his death. 
In that capacity he appeared amicus 
curiae on behalf of the New York 
State Bar Association in the famous 
litigation In the Matter of Bercu, 273 
App. Div. 524, aff'd 299 N. Y. 728; 
9 ALR (2d) 787, involving unauthor- 
ized practice of law by a certified pub- 
lic accountant, where both in the 
Appellate Division, First Department, 
and in the Court of Appeals his elo- 
quence and masterly presentation con- 
tributed greatly to the successful 
result. 

Mr. Cohen made numerous appear- 
ances at Albany before Governors of 
the State and Committees of the 
Legislature in support of or in opposi- 
tion to measures relating to unauthor- 
ized practice of law. He attended 
innumerable conferences and meet- 
ings of lawyers and laymen dealing 
with this subject. In 1933, largely 
through Mr. Cohen’s efforts, repre- 
sentatives of trust companies adopted 
an early Statement of Principles which 
later became part of the Statement of 
Policies adopted by the National Con- 
ference Group formed by the Ameri- 
can Bar Association and the American 
Bankers Association—Trust Division. 
At the time of his death he was still 
serving as a member of the Associate 
and Advisory Committee on Un- 
authorized Practice of Law of the 
American Bar Association. 

He was a man of great vision, an 
authority on the subject of profes 
sional ethics, a natural leader and 
teacher, and many of his ethical con- 
cepts have been adopted by the pro- 
fession and the courts. He was an in- 
spiration and an example to many. 
Not only was he a great advocate and 
learned in the law, but he was a most 
valuable citizen, unfalteringly uphold- 
ing and fighting for the highest ideals. 
The fruitful results of his labors in so 
many varied fields will live long after 
the generation of those who knew him 
personally will have passed on. His 
associates on this Committee who 
served under his Chairmanship will 
always remember him with deep af- 
fection and consider his passing a 
personal loss. 


—— 
® Orison S. Marden, Chairman of 
the Standing Committee on Legal 


Aid, spoke before the Lawyers Club 
of Atlanta in January. The meeting 
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was held to celebrate the recent or- 
ganization by the Legal Aid Society 
of Atlanta, in collaboration with the 
Emory Law School, of a legal aid 
clinic. Certificates from the legal aid 
clinic were awarded to eight students 
who had successfully completed three 
months in the clinic. 
sitemeter 

® St. Bartholomew’s Church in New 
York City has organized a lawyers’ 


group of its men’s club, The group 
is under the direction of Thomas W. 
Francis. At a recent meeting the 
group entertained Francis A. Vallat, 
legal adviser to the United Kingdom 
Delegation to the United Nations. 
Mr. Vallat discussed the Legal Aid 
and Advice Scheme in the United 
Kingdom. 

oo 
®" In February the College of Law 
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® Members of our Association are invited to submit short communications expressing 
their opinions, or giving information, as to any matter appearing in the Journal or 
otherwise within the province of our Association. Statements which do not exceed 
300 words will be most suitable. The Board of Editors reserves the selection of 
communications which it will publish and may reject because of length. The Board 
is not responsible for matters stated or views expressed in any communication. 





Mr. McKinnon Answers 

Professor Sears 

® In the December, 1950, issue of 
the JouRNAL, Professor Kenneth 
Sears disagrees with me regarding 
Buck v. Bell, 274 U. S. 200, which 
upheld a Virginia sterilization law. 
Professor Sears says that a legal phi- 
losophy which would invalidate such 
a law does not appeal to him. 

Space accorded to letters does not 
permit an adequate discussion of 
this subject. But I should like to 
make one point. In his opinion in 
the Buck case, Justice Holmes said, 
“The principle that sustains com- 
pulsory vaccination is broad enough 
to cover cutting the Fallopian tubes, 
Jacobson v. Massachusetts, 197 U, S. 
11.” Is it? 

Vaccination protects the body 
against disease, but leaves it intact. 
Sterilization is a dismemberment, and 
not only a dismemberment, but one 
which invades the highest bodily 
function, the power to produce an- 
other human body. Putting the two 
operations in the same category im- 
plies that there is no limit to what 
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the state can do to a person in the so- 
called interest of society. That means 
that if the state can cut the Fallopian 
tubes, it can cut the aorta. 

Justice Holmes says “the public 
welfare may call upon the best citi- 
zens for their lives”. We call on them 
only for danger, not for suicide as 
the Japanese did. 

If a philosophy which opposes 
sterilization does not appeal to Pro- 
fessor Sears, I must say with still 
greater emphasis that the philosophy 
of Buck v. Bell does not appeal to 
me. 

Harotp R. McKINNON 
San Francisco, California 


Another Reader Disagrees 
with Professor Sears 


® I have read the letter to you of 
Mr. Kenneth C. Sears, of Chicago, 
Illinois, appearing in the December, 
1950, issue of the AMERICAN Bar As- 
SOCIATION JOURNAL. Mr. Sears com- 
ments on Mr. H. R. McKinnon’s ar- 
ticle which appeared in the JOURNAL 
of April, 1950, and states that the 
legal philosophy advocated by Mr. 


of the University of Illinois spon- 
sored a short course on “Title Exam- 
ination” for practicing lawyers and 
title examiners. The course covered 
two days and the subjects discussed 
were the mechanics of examining an 
abstract; descriptions and plats; legal 
proceedings which affect title; prob- 
lems of probate which affect title; 
opinions of title; and meeting ob- 
jections. 


McKinnon did not appeal to him, 
which naturally poses the question 
whether a legal philosophy that jus- 
tifies enactment and enforcement of 
laws that contravene the law of God 
appeals to anyone. 
MICHAEL Jos. Hart 

St. Louis, Missouri 


Wants to See Holmes 
Defended 


=" Some time ago, I wrote to you 
concerning the article by Harold R. 
McKinnon on Justice Holmes in the 
April, 1950, JourNaL. I have been 
surprised that nothing appeared in 
your columns about the article until 
the recent letter by Kenneth C. Sears. 
I felt sure you would give space in 
the JOURNAL to someone who ad- 
mired Mr. Holmes. This seemed 
only reasonable to expect consider- 
ing the obviously biased background 
of the McKinnon article. 

You may be interested to know 
that Westbrook Pegler has now taken 
up the battle to demolish Holmes 
and quotes Mr. McKinnon with ap- 
proval. Pegler calls Mr. Holmes 
among other things, “an old scoun- 
drel”, “‘a cynical and senile brutali- 
tarian”, and “a brutal old faker”. 
I feel sure Mr. McKinnon must be 
pleased with the progress he is mak- 
ing in destroying the Holmes myth. 

T. A. Bua 


Batavia, New York 


Calls Gardner Program 
“Astounding Proposal" 


" The call to amateurs in Erle Stan- 
ley Gardner’s “Adventures in Jus- 
tice” in the January JouRNAL is truly 
an astounding proposal. No obser- 
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vant lawyer denies inefficiency, bung- 
ling and downright miscarriages in 
our law enforcement. Law enforce- 
ment is administered by humans; 
it must be subject to human frailties. 
That is why grand juries have sur- 
vived, unanimous verdicts are ‘te- 
quired for trial juries, probation 
and parole boards are instituted, 
etc., all in an effort to cut down on 
the human errors of humans. And 
we try so hard constantly to enlist 
trained professionals in this field. 
Now Mr. Gardner wants amateurs 
to be added to the appellate hier- 
archy over our penal institutions! 

Heaven knows we can’t focus too 
much attention on criminals, and 
we can’t get too many people worked 
up over human errors, whether in 
or out of penitentiaries. What amazes 
me is the naiveté of Lawyer Gardner 
when he says: 

Of course, as the cases work out, when 

we find the defendant is really guilty 

we simply let the matter drop. 

Mind you, this is after a commit- 
ting magistrate bound the accused 
over, a grand jury returned an in- 
dictment, a prosecutor decided not 
to exercise his right of nolle prosequi, 
the trial judge thought a case was 
made out for the jury, the jury con- 
victed, the appellate court affirmed, 
and probation, parole and pardon 
are denied. After this, Mr. Gardner 
finds the convict really guilty! 

The next paragraph is equally 
enlightening where Mr. Gardner 
says: 

The cases we publish are, therefore, 

those where we feel the man should 

be liberated, .... 

Mr. Gardner should be lawyer and 
journalist enough to know what I 
can do with an apparent objective 
statement of facts about my unfor- 
tunate client in the penitentiary who 
I feel should be liberated. 

I believe law enforcement needs 
increased appropriations, more pro- 
fessional help, and lots of attention 
and plenty of sympathy from profes- 
sionals and amateurs. I doubt, how- 
ever, if the suggested self-appointed 
Dick Tracys will be of much help. 


J. Epwarp THORNTON 
Mobile, Alabama 


Liked Gardner Article, 

Suggests Other Subjects 

® Congratulations to you on Erle 
Stanley Gardner’s article, “Adven- 
tures in Justice”. 

Not since we hammered down the 
walls of prejudice at Chicago and 
admitted Judge James S. Watson to 
membership in the Association, has 
there been an article or occasion so 
thrilling. 

How about some humor in an 
early issue (Adventures of Counselor 
Dolan)? 

Is there any way to shorten letters 
to make them more interesting? Now, 
take this one; 

Do we lawyers dare to write about 
bringing the Korean boys home by 
Christmas of °51; the Yamashita 
hanging from an ex post facto bal- 
cony, and the Nuremberg trials too; 
with Alaska and Hawaii coming 
along, our chance to rival “Heinz” 
with fifty-seven varieties of divorce 
laws, to confuse Americans; the seat- 
ing of Communist China in the 
U.N.; federal civil rights legislation; 
the honoring of Federal Judge J. 
Waties Waring for liberating Amer- 
icans marooned in South Carolina; 
the democratization of our own— 
very own—American Bar Association; 
the vexing problem of Church and 
State and fringe legislation; the place 
of the public school in the country’s 
future; the new crop of 18-year-old 
bullet bumpers who can’t defend 
themselves at the ballot box; the 
Barkley-Dewey Amendment to have 
a first and second vice president to 
preside over Senate and House with 
cabinet status and to give Governors 
of states ex officio membership in 
the United States Senate. 

The answer may be yes, maybe no, 
but in any event, I shall be pleased, 
yes flattered to see it (censored or 
uncensored) (blue pencilled or red 
pencilled) excite or incite provoca- 
tive comment. 

J. C. THomson 
New York, New York 


Mr. Wyman Replies 
to Criticism 


® With all due respect to Mr. 
Morgan’s right to express his views 


Views of Our Readers 


in your column (January issue) I 
must object to being quoted out of 
context and accused of proceeding 
from unfounded premises in my 
article “Dollar Shortages and Com- 
munism: How Much of an Answer Is 
ERP?” (36 A.B.A.J. 451). Far from 
confining an admittedly brief view 
of certain aspects of our European 
Recovery Program to the narrow 
issue of tariff versus reciprocal trade, 
I have voiced concern at certain 
listed elements of unnecessary prof- 
ligacy in our “recovery” programs. 

I will stand on the views set forth 
in that article. Recent events on the 
world stage have more than sup- 
ported a great majority of the opin- 
ions therein expressed. 

I don’t like subsidized friendship. 
I don’t like government give-away 
programs when our budget is not 
balanced, domestic or foreign. I don’t 
like a background of a quarter tril- 
lion dollar national debt. It does not 
make sense to me to prime world 
pumps with dollars we haven’t on 
hand to give. I especially loathe 
billion-dollar handouts to foreign 
governments with admittedly un- 
sound fiscal programs. I continue to 
maintain the value of seeking rea- 
sonable, yet firm, commitments in 
exchange for our gifts. 

It may be that the subject is large- 
ly academic in view of the floodtide 
of military fiscal demands of the mo- 
ment. But the shadow of war, or 
war itself, cannot last forever, and 
someday the old question will be 
with us again. At that time I shall 
side roundly with those who have the 
courage to be counted when it comes 
again to the need for saying “We're 
sorry friend. We'd like to do it, but 
we aren’t making both ends meet 
at home just now.” 

Louts C. WyMAN 
Manchester, New Hampshire 


Regrets Part 
of Stimson Article 


® Dean Stimson is to be highly com- 
mended for the proposed statute dis- 
cussed in his article “Simplifying the 
Conflict of Laws” in your December, 
1950, issue. The proposed bill cuts 
through the gallimaufry of conflict 
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Views of Our Readers 


rules, theories and doctrines hereto- 
fore advanced, and sets up concise 
standards governing choice of law 
questions. 

Dean Stimson’s solution may, 
nonetheless, be criticized as some- 
what Procrustean in wholly omit- 
ting any reference to the intention 
of the parties in contract situations. 
While I recognize that much of the 
confusion in the conflict field results 
from the meanderings of the courts 
in determining intention, actual or 
presumed, of the parties, I submit 
that suitable exception should be 
made to the territorial rule, as con- 
cerns not only interpretation but 
also capacity and validity, where the 
parties express their intention that 
some other law should govern, and 
that the only situation which should 
require the application of territorial 
law is that in which the public 
policy of the territory is so contro- 
verted that the stated intention must 
be regarded as an attempted evasion. 
As the statute is proposed, it would 
render inapplicable the almost stand- 


Nominating Petitions 


Arizona 

® The undersigned hereby nominate 
Charles H. Woods, of Tucson, for 
the office of State Delegate for and 
from the State of Arizona to be el- 
ected in 1951 for a three-year term 
beginning at the adjournment of the 
1951 Annual Meeting: 

Charles Birge Wilson and Carl B. 
Wilson, Jr., of Flagstaff; 

Frank X. Gordon and Carl D. 
Hammond, of Kingman; 

Theron J. Byrne, E. C. Locklear, 
A. M. Crawford and Charles E. Mc- 
Daniel, of Prescott; 

R. C. Stanford, Jr., J. Early Craig, 
Richard Fennemore, Henry W. 
Allen, Virgil T. Bledsoe, Walter 
E. Craig, Charles N. Walters, Walter 
J. Thalheimer, Z. Simpson Cox, 
Charles Bernstein, Allan K. Perry, 
Joseph E. Morrison, Elias M. Rom- 
ley, Paul M. Roca, Charles A. 
Stanecker, Harold R. Scoville and 
R. H. Armstrong, of Phoenix. 
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ard commercial contract provision 
that “This contract shall be gov- 
erned by and construed according to 
the laws of” State X; a provision 
which is generally applied by the 
courts where there is some reasonable 
contact with State X. Cook, “ ‘Con- 
tracts and the Conflict of Laws: ‘In- 
tention’ of the Parties”, 32 Jll. L. 
Rev. 899 (1938); See also § 1-105 of 
the Uniform Commercial Code, and 
Goodrich, “Yielding Place to New: 
Rest Versus Motion in the Conflict 
of Laws”, 50 Col. L. Rev. 881, 898. 


The Burr v. Beckler fact situation 
referred to by Dean Stimson is per- 
haps the best illustration of a case 
in which the territorial theory 
brought about a result completely 
contrary to what the parties in- 
tended at the time the act was done. 
While it may be argued that in the 
interest of simplicity and uniformity 
of result the intention of the parties 
must at times be overridden, cer- 
tainly, when to the facts of a case 
such as Burr v. Beckler is added an 
express agreement that the question 


District of Columbia 
®" The undersigned hereby nominate 
Charles S. Rhyne, of Washington, 
D. C., for the office of State Delegate 
for and from the District of Colum- 
bia to be elected in 1951 for a three- 
year term beginning at the adjourn- 
ment of the 1951 Annual Meeting: 
Walter M. Bastian, Joseph C. Mc- 
Garraghy, Wilbur L. Gray, Donald 
H. Dalton, Charles E. Pledger, Jr., 
John J. Carmody, Austin F. Canfield, 
A. K. Shipe, George M. Morris, Ed- 
ward Bennett Williams, Garland E. 
Taylor, Edmund D. Campbell, Louis 
G. Caldwell, W. Cameron Burton, 
Richard W. Galiher, Howard Boyd, 
J. E. Bindeman, Irene Kennedy, 
Newell W. Ellison, Guilford Jame- 
son, Edgar Turlington, Vernon E. 
West, Horace L. Lohnes, Charles H. 
Burton and Neville Miller, of the 
District of Columbia. 
Washington 
® The undersigned hereby nominate 
Richard S. Munter, of Spokane, for 


_ fraudulent intent) ch 


of capacity is to be decided by the 
law of a state other than the place of 
making, there is no good reason that 
the law of the territory in which (per- 
haps fortuitously or perhaps with 
wife happens 
to be when she signs the note, must 
be applied, particularly where that 
territory has no other substantial 
contact with the contract. 

Finally, and without intending to 
become too deeply embroiled in the 
dispute that has for so many years 
centered around the “Renvoi” doc- 
trine, it is regretted that Dean Stim- 
son saw fit to reject, in Section 2 (c) 
of his statute, that doctrine entirely, 
without stating his reasons therefor, 
or discussing the arguments ad- 
vanced in such articles as Dean Gris- 
wold’s “Renvoi Revisited” 51 Harv. 
L. Rev. 1165 (1938) or such recent 
decisions as that of Surrogate Frank- 
enthaler in Estate of Chico Schnei- 
der (Surr. Crt. N. Y. Co. 1950) 96 
N. Y. S. (2d) 652. 


BERNARD S. MEYER 
Baltimore, Maryland 


the office of State Delegate for and 
from the State of Washington to be 
elected in 1951 for a three-year term 
beginning at the adjournment of the 
1951 Annual Meeting: 

George McCush and George Live- 
sey of Bellingham; 

C. D. Cunningham, of Centralia; 

O. D. Anderson and Clarence J. 
Coleman, of Everett; 

Thomas L. O’Leary and Smith 
Troy, of Olympia; 

Paul P. Ashley, Tracy E. Griffin, 
Frank E. Holman, Clarence R. Innis, 
Charles H. Paul and DeWitt Wil- 
liams, of Seattle; 

Harold W. Coffin, William G. 
Ennis, H. M. Hamblen, L. R. Ham- 
blen, and Horton Herman, of Spo- 
kane; 

Reuben C. Carlson, Hilton B. 
Gardner, Leo A. McGavick, L. R. 
Bonneville, and W. W. Mount, of 
Tacoma; 

Nat U. Brown and V. O. Nichoson, 
of Yakima. 
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“Freedom for the Thought 
That We Hate” 
(Continued from page 180) 


the Constitution so that free speech 
and assembly should be guaranteed.%8 


* * * 


Those who won our independence 
by revolution were not cowards. They 
did not fear political change. They 
did not exalt order at the cost of 
liberty. To courageous, self-reliant 
men, with confidence in the power of 
free and fearless reasoning applied 
through the processes of popular gov- 
ernment, no danger flowing from 
speech can be deemed clear and pres- 
ent, unless the incidence of the evil 
apprehended is so imminent that it 
may befall before there is opportunity 
for full discussion. If there be time to 
expose through discussion the false- 
hood and fallacies, to avert the evil 
by the processes of education, the 
remedy to be applied is more speech, 
not enforced silence. Only an emer- 
gency can justify repression. Such 
must be the rule if authority is to be 
reconciled with freedom. Such, in my 
opinion, is the command of the Con- 
stitution. It is, therefore, always open 
to Americans to challenge a law 
abridging free speech and assembly by 
showing that there was no emergency 
justifying it.3® 
The foregoing opinion was ex- 

pressly approved in the Schneider- 
man case.*° Moreover, the excerpt 
from Jefferson’s First Inaugural set 
out in the footnote to Brandeis’ 
Whitney opinion*! was duly quoted 
in a footnote to the Schneiderman 
opinion; it has been many times 
repeated: 

If there be any among us who would 
wish to dissolve this Union or to 
change its republican form, let them 
stand undisturbed as monuments of 
the safety_with which error of opinion 
may be tolerated where reason is left 
free to combat it.*% 


‘Freedom for Thought That We Hate”’ 
Is Not Principle of Constitution 


Let us consider first the Schnei- 
derman-Schwimmer-A brams-W hitney 
concept of the Constitution as writ- 
ten around the principles of “free- 
dom for the thought that we hate” 
and “free trade in ideas”. We can 
safely call that the Holmes concept. 
Mr. Justice Brandeis’ Whitney views 
were expressed some years later. (As 
for Mr. Justice Murphy, whose name 


is signed to the majority opinion 
in the Schneiderman case, his orig- 
inal contributions to constitutional 
thought are perhaps more manifest 
in the Jehovah’s Witnesses cases* 
and in the notion of the writ of 
habeas corpus as an instrumentality 
of jail delivery.)*® Our problem is 
not as to the ultimate philosophical 
merits or otherwise of the Holmes’ 
concept of a completely unlimited 
freedom of thought, a species of cos- 
mic marketplace for the interchange 
of ideas and for the emergence of 
waves of the future for the futures 
yet to come. Our only question here 
is whether, in the terms and to the 
extent set out in the cases cited and 
discussed above, freedom of thought 
is a principle of the Constitution of 
the United States. 

That query, it is submitted, must 
be answered in the negative. For the 
Founders took particular care that 
for at least one hated thought there 
should never be freedom, and, far 
from establishing a forum for ideas 
in which it might emerge victorious, 
provided that this particular thought 
should never triumph, even peace- 
fully and through the force of rea- 
son alone. 

Their bulwark against the thought 
which their experience had taught 
them to hate was Section 4 of Arti- 
cle IV: 

The United States shall guarantee 


to every State in this Union a Re- 
publican Form of Government. 


A similar 
included as the eleventh resolve of 
the Virginia Plan which Governor 
Edmund Randolph of that state 
had presented to the Convention.*® 
When that resolve was taken up for 
discussion on June 11, 1787, 


provision had been 


Mr. Madison moved an amend- 
ment, to add to or alter the resolu- 
tion as follows: The republican con- 
stitutions and the existing laws of 





38. 274 U. S. at 375. 

39. 274 U. S. at 377. 

40. 320 U. S. at 158. 

41. 274 VU. S. at 375, note 13 

42. 320 U. S. at 137, note 15. 

43. 1 Richardson, Messages ond Papers of the 
Presidents 310. 

44. €. g., Choplinsky v. New Hampshire, 315 
U. S. 568; Jones v. Opelika, 316 U. S. 584, 611; 
Martin v. Struthers, 319 U. S. 141, 149; Board of 
Education v. Barnette, 319 U. S. 624, 644; Prince 
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each state, to be guaranteed by the 
United States.4? 

Mr. Randolph was for the present 
amendment, because a republican 
government must be the basis of our 
national union; and no state in it 
ought to have it in their power to 
change its government into a mon- 
archy.—Agreed to.#8 


When the question was next pre- 
sented to the Convention, on July 18, 
1787, the guaranty appeared as the 
Sixteenth Resolution. The debates, 
while more discursive, still show that 
the members were unwilling to per- 
mit any state to establish a mon- 
archial form of government: 


Resol. 16. “That a Republican 
Constitution & its existing laws ought 
to be guaranteed to each State by the 
U. States.” 

. * Aa 

Mr. Ghorum*® thought it strange 
that a Rebellion should be known to 
exist in the Empire, and the Genl. 
Govt. shd. be restrained from inter- 
posing to subdue it. At this rate an 
enterprising Citizen might erect the 
standard of Monarchy in a particular 
State, might gather together’ partizans 
from all quarters, might extend his 
views from State to State, and threat- 
en to establish a tyranny over the 
whole & the Genl. Govt. be compelled 
to remain an inactive witness of its 
own destruction. With regard to dif- 
ferent parties in a State; as long as 
they confine their disputes to words 
they will be harmless to the Genl. 
Govt. & to each other. If they appeal 
to the sword it will then be necessary 
for the Genl. Govt., however difficult 
it may be to decide on the merits of 
their contest, to interpose & put an 
end to it. 

Mr. Carrol. Some such provision is 
essential. Every State ought to wish 
for it. It has been doubted whether 
it is a casus federis at present. And 
no room ought to be left for such a 
doubt hereafter. 

Mr. Randolph moved to add as 
amendt. to the motion; “and that no 
State be at liberty to form any other 
than a Republican Govt.” Mr. (Mad- 
ison) seconded the motion. 

Mr. Rutlidge thought it unneces- 





v. Massachusetts, 321 U. S. 158, 171; Follett v. 
McCormick, 321 U. S. 573, 578. 

45. See Price v. Johnston, 334 U. S. 266. 

46. 1 Farrand, Records of the Federal Con- 
vention, 22; Farrand, The Framing of the Consti- 
tution, 68, 228. The development of this provision 
is conveniently traced in Charles Warren, The 
Making of the Constitution (1937 ed.) 609-614. 

47. Italics in original. 

48. 1 Farrand, Records of the Federal Conven- 
tion 206. 

49. Nathaniel Gorham, of Massachusetts. 
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sary to insert any guarantee. No doubt 
could be entertained but that Congs. 
had the authority if they had the 
means to co-operate with any State 
in subduing a rebeilion. It was & 
would be involved in the nature of 
the thing. 


Mr. Wilson moved as a better ex-- 


pression of the idea, “that a Republi- 

can (form of Governmt. shall) be 

guarantied to each State & that each 

State shall be protected agst. foreign 

& domestic violence.” 

This seeming to be well received, 
Mr. (Madison) & Mr. Randolph with- 
drew their propositions & on the 
Question for agreeing to Mr. Wilson's 
motion it passed nem. con.5° 
After the new Constitution had 

been adopted and was awaiting rati- 
fication, its provisions were author- 
itatively expounded by The Federal- 
ist. In No. XLIII of that work, the 
limitation placed on the states by 
Section 4 of Article IV was clearly 
explained: 

But who can say what experiments 
may be produced by the caprice of 
particular States, by the ambition 
of enterprising leaders, or by the in- 
trigues and influence of foreign 
powers? ... Whenever the States may 
choose to substitute other republican 
forms, they have a right to do so, and 
to claim the federal guaranty for the 
latter. The only restriction imposed 
on them is, that they shall not ex- 
change republican for anti-republican 
Constitutions; a restriction which, it 
is presumed, will hardly be considered 
as a grievance. 

A similar explanation was made 
in the North Carolina ratifying con- 
vention by James Iredell, soon to be 
a Justice of the federal Supreme 
Court: 

The meaning of the guaranty pro- 
vided was this: There being thirteen 
governments confederated upon a 
republican principle, it was essential 
to the existence and harmony of the 
confederacy that each should be a 
republican government, and that no 
state should have a right to establish 
an aristocracy or monarchy. That 
clause was therefore inserted to pre- 
vent any state from establishing any 
government but a representative one. 
Every one must be convinced of the 
mischief that would ensue, if any 
state had a right to change its govern- 
ment to a monarchy. If a monarchy 
was established in any one state, it 
would endeavor to subvert the free- 
dom of the others, and would, prob- 
ably, by degrees succeed in it. ... It 
is, then, necessary that the mem- 
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bers of a confederacy should have 

similar governments. But consistently 

with this restriction, the states may 
make what change in their own gov- 
ernments they think proper.5! 

That is to say, the men who framed 
our Constitution, after independence 
had been won and chaos averted, 
declared a preference, and erected 
barriers and gave a solemn guaranty 
lest that preference, the republican 
form of government, be endangered. 
They were building a nation that 
should endure, not a mere market- 
place for free competition in com- 
peting political theories. Their guar- 
anty ran to a republican form of 
government, not simply to a free 
trade in ideas. They were not willing 
—to turn for a moment to modern 
examples—to open up a see-saw be- 
tween kingdom and republic such 
as has characterized the history of 
twentieth-century Greece, nor to ad- 
mit acceptance as the ultimate good 
of a British or Scandinavian type of 
monarchy by comparison with the 
usual Latin-American or Caribbean 
or Levantine specimen of republic. 


Framers Intended To Leave No Scope 
for Antirepublican Government 


Having fought monarchy for long 
and hard years in the face of terrible 
odds, the Framers were not quixotic 
enough to cast away the prize of in- 
dependence by providing new sanc- 
tuaries where that hated institution 
might conveniently reappear. They 
had not turned the other cheek when 
George III struck at their liberties; 
now, having secured those liberties, 
they were not with the other hand 
preparing to endanger the hard-won 
prize by providing freedom for the 
hated thought of monarchy. Indeed, 


they intended to leave no scope for 
any antirepublican form of govern- 
ment. For those men of 1787, though 
they knew nothing of swastikas, or 
dictatorship of the proletariat, or 
fascism, or communism, were yet 
fully aware, good classicists that they 
were, of the excesses of tyranny in 
the days of ancient Greece and 
Rome. And for antirepublican ideas, 
whether of kings by divine right or 
of tyrants by irresistible force, of 
totalitarianism whether in the name 
of blood unity or in the name of 
economic interest, they never in- 
tended to provide a foothold. They 
not only presupposed the orthodoxy 
of republicanism, they guaranteed 
its continuance.*? 

At this point it will doubtless be 
urged, however, that the writings 
of Thomas Jefferson reflect the very 
ideas that Mr. Justice Holmes ex- 
pressed, and Mr. Justice Brandeis 
elaborated, over a century later. Re- 
liance is generally had on the one 
sentence from Jefferson’s First In- 
augural, already quoted: 

If there be any among us who 
wouid wish to dissolve this Union or 
to change its republican form, let 
them stand undisturbed as monu- 
ments of the safety with which error 
of opinion may be tolerated where 
reason is left free to combat it. 

The hard fact of the matter is, 
however, that Jefferson is far from 
being a safe guide on the issues now 
under consideration. He was not a 
member of the Constitutional Con- 
vention, being at the time Minister 
to France, and had no access to its 
records during his lifetime.®* His 
letter to Kercheval, written in 1816, 
in which he deprecates looking at 
constitutions with sanctimonious rev- 
erence,®* is merely an individual at- 





50. 2 Farrand, Records of the Federal Conven- 
tion 47-49, 

51. 4 Elliot's Debares, 195. 

52. In International Brotherhood v. N. L. R. B., 
181 F. (2d) 34 (C. A. 2d), L. Hand, J., had said 
{page 40): ‘The interest, which [the First Amend- 
ment] guards, and which gives it its importance, 
presupposes that there are no orthodoxies—reli- 
gious, political, economic, or scientific—which 
are immune from debate and dispute. Back of 
that is the assumption—itself an orthodoxy, end 
the one permissible exception—that truth will be 
most likely to emerge, if no limitations are im 
posed upon utterances that can with any plausi 
bility be regarded as efforts to present grounds 
for accepting or rejecting proposition whose truth 
the utterer asserts, or denies."’ 


The difficulty with this excerpt, as with the 
Abrams dissent therein paraphrased, is that both 
overlook the constitutional guaranty of a repub- 
lican form of government. 

53. Jefferson sailed from Boston July 5, 1784, 
and on his return left from Yarmouth, England, 
October 22, 1789. Kimball, Jefferson: The Scene 
of Europe 1784-1789, pages 3, 310; B. Mayo, 
Jefferson Himself, 110, 151. 

Jefferson dies; July 4, 1826, while Madison's 
notes of the proceedings of the Federal Con- 
ventica were first published in 1840. See 1 Far- 
rand, Records of the Federal Convention, pages 
XV-KVi. 

54. 10 Writings of Thomas Jefferson (Ford's 
ed.), pages 37, 42, quoted in Schneiderman v. 
United States, 320 U. S. 118, 137, note 15. 
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titude, which is far from representa- 
tive of the views of those who framed 


the Constitution in 1787, or of those 
who in 1795 decided to admit to 
citizenship only those aliens who 
were “attached to the principles of 
the Constitution of the United 
States”.55 For if Jefferson was right, 
then the guaranty of a republican 
form of government means precisely 
what the Debates and The Federalist 
show that it does not mean. 

Moreover, since Inaugural Ad- 
dresses traditionally and normally 
have partisan connotations, Jeffer- 
son’s First Inaugural must be read 
in the light of the political contro- 
versies of the day. It must be read 
with an eye to the Sedition Act, and 
to that measure’s partisan, even viru- 
lent, enforcement by the Federal- 
ists;5* and pre-eminently, it must be 
read in the light of the vital circum- 
stance, always overlooked by those 
who uncritically accept that docu- 
ment as constitutional gospel, that 
Jefferson was the real author of the 
Kentucky and Virginia Resolutions®? 
and hence the spiritual ancestor of 
nullification and of its progeny, 
secession. 

The Southern leaders of 1860- 
1861 relied upon the Jeffersonian 
doctrine of noninterference when 
they left the Union. But the course 
of American history did not follow 
the Jeffersonian view. For if Jeffer- 
son was right, if those “who would 
wish to dissolve this Union” should 
“stand undisturbed as monuments of 
the safety with which error of opin- 
ion may be tolerated where reason is 
left free to combat it”, then Lincoln 
was wrong, and the men who fought 
to preserve the Union were wrong, 
and we should now be two nations 
instead of one. Holmes himself as- 
serted the error of the Jeffersonian 
view at the Marshall centennial in 
1901, when, as Chief Justice of Mas- 
sachusetts, he noted “The fact that 
time has been on Marshall's side, and 
that the theory for which Hamilton 
argued, and he decided, and Webster 
spoke, and Grant fought, and Lin- 
coln died, is now our cornerstone.’’5§ 
Moreover, Holmes, on the United 
States Supreme Court, wrote the 


opinions upholding the convictions 
of Schenck®® and Frohwerk® and 
Debs,™ in which the “clear and pres- 
ent danger” test was first enunciated; 
if Jefferson was right, these persons 
should never have been convicted, 
they should have been permitted to 
stand undisturbed. Indeed, it is not 
amiss to point out that, much earlier, 
Jefferson had backtracked also; the 
treason prosecutions of his Admin- 
istration indicated a strong disincli- 
nation to let Aaron Burr e¢ al. pursue 
their machinations without interfer- 
ence.® 

It is perhaps not necessary, cer- 
tainly it is not feasible, to attempt 
to delimit in detail the extent to 
which Congress may constitutionally 
qualify “freedom for the thought 
that we hate’. Significantly enough, 
the expression “freedom of thought” 
occurs neither in the Constitution 
nor in any of the Amendments; it 
is something that must be read into 
the First Amendment, just as for 
many years “liberty of contract” was 
read into the Fifth and Fourteenth 
Amendments.*8 Undoubtedly there 
must be a very wide latitude for free 
thought in every free republic. Un- 
doubtedly our traditions and our 
practice as a nation are consistent 
only with the most free expression 
of opinion. But the Constitution it- 
self, the decisions of the Supreme 
Court (other than the ill-fated case 
of Schneiderman*), and the whole 
course of American history, make it 
clear that limits do exist, and that 


“Freedom for the Thought That We Hate” 


“freedom for the thought that we 
hate” is not such an immutable 
absolute that the only other consti- 
tutional guaranty remaining is the 
Constitution’s guaranty of its own 
self-destruction. Freedom of thought 
does not cancel out everything that 
makes all the other freedoms possi- 
ble. And certainly the Framers did 
not propose to cancel out every 
other principle they held dear by 
embracing an absolute and unquali- 
fied freedom of thought. 


“Principles of Constitution’’ Are More 
than Vehicle for Orderly Change 


It may be objected, however, that 
the foregoing discussion overlooks 
Article V and the amending process, 
and that, once Article V is borne in 
mind, the concept of attachment to 
the Constitution and its principles 
can be correspondingly broadened. 
Certainly the tenor, indeed the hold- 
ing, of the Schneiderman case is that 
the statutory requirement there con- 
sidered is satisfied by an attachment 
to the principle of free speech and 
to the principle of orderly amend- 
ment. 

One may well doubt, however, 
whether that was what Congress had 
in mind when, in 1795, it first re- 
quired that aliens who sought ad- 
mission into the political fellowship 
of the United States must be attached 
to the principles of the Constitution 
of the United States.° In order to 
resolve that doubt properly, we must 
recall to mind the situation in which 
the men who introduced that require- 





55. See §1, Thirdly, and §2 of the Act of Jan- 
vary 29, 1795, c. 20, 1 Stat. 414, 414-415. 

Madison, then a representative from Virginia, 
had objected to the requirement (4 Annals of 
Congress 1023): 

“lt was hard to make a man swear that he 
preferred the Constitution of the United States, 
or to give any general opinion, because he may, 
in his own private judgment, think Monarchy or 
Aristocracy better, and yet be honestly deter- 
mined to support this Government as he finds it." 

But Corigress adopted the ‘‘attachment’’ provi- 
sion over Madison's objections (4 Annals of Con- 
gress 1023). 

56. See 4 Channing, History of the United 
States, 221-222; 2 Beveridge, The Life of John 
Marshall, 381-383; Bassett, The Federalist System, 
252-264 

57. See 4 Channing, History of the United States 
224-229; 2 Beveridge, The Life of John Marshall 
397-400; Bassett, The Federalist System 265-275; 
1 Von Holst, Constitutional History of the United 
States c. iv 

58. Holmes, John Marshall, in Collected Legol 
Papers 87, 90-91. 


59. Schenck v. United States, 249 U. S$. 47. 
60. Frohwerk v. United States, 249 U. S$. 204. 
61. Debs v. United States, 249 U. S. 211. 

62. United States v. Burr, Fed. Case No. 14693 
(C. C. D. Va.); Ex parte Boliman, 4 Cranch 75. 
See also 4 Channing, History of the United States 
335-343; 3 Beveridge, The Life of John Marshall 
274-545; Channing, The Jeffersonian System 155- 
168 

63. Allgeyer v. Louisiana, 165 U. S$. 578; Lochner 
v. New York, 198 U. S. 45; Adair v. United Stotes, 
208 U. S. 161; Adkins v. Children's Hospital, 261 
U. S. 525. It seems scarcely necessary to add that 
this line of cases is no longer law. See, e. g., 
West Coast Hotel Co. v. Parrish, 300 U. S. 379; 
Lincoln Union v. Northwestern Co., 335 U. S. 525. 

And see Jackson, J., concurring, in Douglas v. 
Jeannette, 319 U. S. 166, 181: 

“This Court is forever adding new stories to 
the temples of constitutional law, and the temples 
have a way of collapsing when one story toc 
many is added. So it was with liberty of contract, 
which was discredited by being overdone.” 

64. 320 U. S. 118. 

65. See note 55, supra. 
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ment found themselves. They were 
dealing not with institutions long 
established, so familiar as to be ax- 
iomatic and accepted without ques- 
tion, but with an entirely new gov- 
ernment, an experiment in freedom 
then unlike any other on earth. They 
had fashioned this government after 
a long and discouraging war for in- 
dependence, and after a long and 
almost more discouraging period of 
near chaos which threatened that 
prize, so dearly won. Statesmanlike 
compromise and conciliation had 
produced a Constitution, and at the 
time in question, in 1795, the Gov- 
ernment established under that Con- 
stitution was functioning in a war- 
torn world. Across the Atlantic, the 
legislators of that day beheld mon- 
archies, limited and absolute, and 
revolutionary republics; the wars 
that followed the deposition and ex- 
ecution of Louis XVI were in full 
sway; the Terror was barely over; the 
Convention still ruled France, and 
even the “whiff of grapeshot” still 
lay in the future.®* And, at the very 
doorstep of the United States, there 
was the autonomous island of Santo 
Domingo, composed almost entirely 
of recently liberated slaves and all 
but depopulated of its former white 
masters.*7 In that setting, early in 
1795, the United States was a unique 
example of orderly, republican free- 
dom; surely at that juncture the con- 
cept of “principles of the Constitu- 
tion of the United States” must have 
been regarded by the members of the 
Third Congress as having an affirma- 
tive meaning. 

Some of the members of that Con- 
gress had been merobers of the Con- 
stitutional Convention. Some were 
veterans of the Revolutionary War. 
Surely, to them, the “principles of 
the Constitution” meant more than 
a vehicle for orderly change. We 
know that, in adopting the require- 
ment of attachment to those prin- 
ciples as a prerequisite of naturaliza- 
tion, they rejected the notion that 
mere lawful conduct, i. e., mere pas- 
sive acceptance of the American Gov- 
ernment, would suffice.** It simply 
cannot be believed that, when they 
insisted that aliens seeking admis- 
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sion into their political fellowship 
be attached to the principles of the 
Constitution, they would have been 
satisfied with a content for that 
phrase no more certain than an at- 
tachment to the principle of free 
speech and to the principle of peace- 
ful amendment. It may be ventured 
with assurance that the men of 1795 
never believed for one minute that 
the amending procedure set out in 
Article V was a universal solvent 
which drained of substance every 
other Article and every Amendment 
other than the First, or which com- 
pletely obliterated the distinctions 
between the United States and the 
other forms of government then func- 
tioning. And it will take far more 
than the majority opinion in the 
Schneiderman case, which does in- 
deed so hold, to convince their suc- 
cessors or for that matter, any ob- 
servers not steeped in doctrinaire 
libertarianism, of the contrary. 


We Need Not Follow Example 
of Weimar Republic 


These are not mere theoretical ab- 
stractions; the views herein discussed 
can be illustrated and illustrated by 
the sorry spectacle of the demise of 
republican governments elsewhere. 
The record in the Knauer denat- 
uralization case®® showed that Hitler 
prior to 1923 “never had any inten- 
tion of trying to obtain political 
power in Germany except by means 
of force, except by violence, by a 
coup d’état, or a similar direct action 
method”. It was only after the failure 
of the 1923 Putsch “that he with his 


advisers decided that the way to do 
away with democracy in Germany 
was to use democracy—was to use 
democratic rights and privileges with 
the explicit aim of paralyzing de- 
mocracy and the democratic proce- 


dures ...”.7 By allowing full “‘free- 
dom for the thought that we hate”, 
by opening its marketplaces in ideas 
to “the monstrous and debauching 
power of the organized lie”,”! the 
Germany of the Weimar Republic 
effectively signed its own death war- 
rant. Nothing in the Constitution 
of the United States requires us to 
follow the German example. 

The sad history of the second over- 
throw of Czechoslovakia in 1948 by 
the Communists’ illuminates the 
practical difficulties in the way of 
applying the “clear and present 
danger’ test to the purposeful under- 
ground plottings of organized com- 
munism. Those who parrot the 
Holmes’ formula in a vacuum of 
their own devising™*—ignoring, by 
the way, Holmes’ warning about the 
consequences which follow when 
thoughts become encysted in fine 
phrases™*—have yet to indicate the 
point at which, in their view, the 
Czechoslovak Government would 
have been free to move against those 
who eventually overthrew it. What 
was said in reply to a similar argu- 
ment in a treason case affords an 
ample answer to most of the conten- 
tions drawn from a too literal ap- 
plication of “clear and present dan- 
ger” to the machinations of the Com- 
munist Party: “And after this kind 
of reasoning they will not be guilty 





66. Danton was executed in April, 1794, Robes- 
pierre in July. The Jacobin Club was closed in 
November. The Convention disbanded in October, 
1795, and the Directory was inaugurated the next 
month. See, generally, 8 Cambridge Modern His- 
tory (The French Revolution). 

67. The exodus of the surviving whites began 
in the summer of 1793, with the announcement 
of emancipation. The French Commissioner left 
in May-June, 1794, after the British capture of 
the island. Toussaint Louverture emerged at about 
this time. See T. Lothrop Stoddard, The French 
Revolution in San Domingo, which is still the 
standard study in English. 

68. See note 55, supra. 

69. Knaver v. United Stotes, 328 U. S. 654. 


70. Consolidated transcript in Knauer v. United 
Stotes, supra, pages 611 ef seq. (not printed). 

71. Gilbert Murray, quoted in Kimball, ‘“‘The 
Espionage Acts and the Limits of Legal Tolera- 
tion’, 33 Harv. L. Rev., 442, 447, note 36, which is 
an exceptionally well-reasoned defense of Abrams 


v. United States, 250 U. S. 616. Compare pages 
241 and 242, supra. For another, though less 
temperately conceived, approval of the Abrams 
case, see Wigmore, ‘Abrams v. United States: 
Freedom of Speech and Freedom of Thuggery in 
War-Time and Peace-Time’’, 14 Ill. L. Rev. 539 
The latter paper is hardly one of the late Dean's 
most scholarly productions. 

72. See 18 Department of State Bulletin 304, 
446, 536; The Strategy and Tactics of World 
Communism, Supplement Ill: The Coup d’Etat in 
Prague, H. R. Doc. 154, 81st Cong., Ist sess. 

73. E.g., Nathanson, ‘The Communist Trial and 
the Clear and Present Danger Test’’, 63 Harv. L 
Rev. 1167. 

74. “It is one of the misfortunes of the law 
that ideas become encysted in phrases and there- 
after for a long time cease to provoke further 
analysis."" Holmes, J., dissenting in Hyde v. 
United States, 225 U. S. 347, 384, 391. 

“To rest upon a formula is a slumber that, 
prolonged, means death." Holmes, ‘‘Ideals and 
Doubts", in Collected Legal Papers, 303, 306. 
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till they have success; and if they 
have success enough, it will be too 
late to question them”.7> Judge 
Learned Hand’s Dennis opinion’ 
blows a welcome breath of fresh 
realistic air through a good deal of 
abstract libertarianism. That opin- 
ion holds, in substance and effect, 
that nothing in the Constitution of 
the United States requires this coun- 
try to suffer the Czechoslovak experi- 
ence in the name of freedom of 
thought—and the holding was 
reached in the face of Schneider- 
man™ and of the minority views 
which it transformed into (at least 
temporary) dogma,” and literally, in 
the teeth of Jefferson’s First In- 
augural.7® 

The truth of the matter is that 


The Constitution in 

an Atomic Age 

(Continued from page 186) 
principle, the first such instance in 
the history of international affairs. 
The right of petition to the United 
Nations directly is granted to indi- 
viduals in trust areas.2° The mem- 
ber-nations acting as administering 
authorities are by-passed as the in- 
ternational government receives peti- 
tions from individual persons or 
sends investigating missions to inter- 
view inhabitants in the trust areas.?! 
This human right to petition an in- 
ternational government for protec- 
tion and relief is a unique, revolu- 
tionary legal thought. 


Can We Have Civil Rights 
Enforceable by International Court? 


The present United Nations discus- 
sions relating to a proposed Interna- 
tional Court of Human Rights where 
every member of the human family 
can obtain protection of his basic 
rights also reaffirms the American 
principle of direct access by citizens 
to the protection of the central gov- 
ernment above the individual state 
sovereigns. Protection of federal civil 
rights in our nation supersedes state 
action which may violate those rights. 
Can we effectively transpose this suc- 
cessful process to the world level 


“freedom for the thought that we 
hate” is not, certainly in any ab- 
solute sense, a principle of our Con- 
stitution. And the present paper sug- 
gests that it would be well to remem- 
ber that fact whenever we have oc- 
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casion to deal with those who seek 
to use the protections of the Con- 
stitution in order to undermine the 
Constitution, who take advantage of 
American freedom only that they 
may be the better able to destroy it. 





75. Lord Chief Justice Treby in Trial of Captain 
Vaughan, 13 How. St. Tr. 485, 533. 

76. 183 F. (2d) 201 (C. A. 2d), decided Aug- 
ust 1, 1950, cert. granted, 340 U. S. 863. 

77. Although the Schneiderman case, according 
to the indices to appellants’ briefs in the Dennis 
case, was cited to the Second Circuit no less 
than twenty-six times, Judge Hand simply refused 
to believe it. He said (183 F. (2d) at 210; pages 
1625-1626 of slip opinion): 

“Schneiderman v. United States, 320 U. S. 118, 
also stands apart; it held that the prosecution had 
not adequately proved that Schneiderman, though 
a Communist, was not ‘attached to the principles 
of the Constitution’, when he was naturalized. 

. . Of the eight justices who took part in the 
decision, three dissented, and of the five who 
concurred two wrote separate opinions. It is 
true that both these said that they joined in 
the opinion in chief; but we should hesitate to 


where nations assume the role of 
member states under the interna- 
tional tribunal? The germ was 
planted nationally in the United 
States Constitution; whether it can 
be successfully transplanted interna- 
tionally for world human justice re- 
mains to be seen. The attempt is 
being made. 


I 
The Lawyers’ Responsibilities 


These striking developments in 
adapting our Constitution to world 
needs and emphasizing to interna- 
tional government the value of 
American constitutional experience 
offer priceless opportunities to us 
American lawyers. Are we accepting 
the offer? 

The half-way mark of our present 
century is a good station at which to 
pause—look backward and forward, 
then evaluate. Disappearing into his- 
tory’s mists are three most dynamic 
human leaders—Gandhi, Lenin and 
Franklin Roosevelt. Gandhi, the reli- 
gious spirit of Asia, morally elevated 
50,000,000 “untouchables” to the 
dignity of human beings; Lenin, the 
economic totalitarian, violently in- 


troduced the proletarian revolution 
and economic master state; Roose- 
velt, of the wealthy landed gentry, 
brought economic and social justice 


say that by this they meant to commit them- 
selves to the proposition that a man may be 
attached to the principles of a constitution, whose 
violent overthrow he will continue to advocate 
and teach, becouse he knows that the execution 
of his purpose must be deferred for a time. We 
should feel bound to await a more definite declo- 
ration before accepting a doctrine, which, with 
deference, seems to us so open to doubt." 


78. Holmes’ dissent in the Abrams case was 
cited by Dennis et a/. in their brief some eleven 
times, Brandeis’ concurring opinion in the Whit- 
ney case no less than nineteen times. 


79. Counsel for Dennis et al. had not pro- 
gressed beyond page 14 of the transcript of his 
oral argument in the Second Circuit before he 
quoted the sentence beginning, ‘‘If there be any 
among us who would wish to dissolve this Union 
or to change its republican form,"’ etc. 


to the democratic masses. In heredity 
and environment, in race and na- 
tionality, in culture and spirit, no 
more widely divergent persons can 
be found. Yet one common denomi- 
nator can be applied to all. Each 
was a practicing lawyer before assum- 
ing the toga of world leadership. As 
we peer into the future decades of 
our century, may we anticipate more 
leaders drawn from 
ranks? 

But it is not the few leaders from 
our professional body who are im- 
portant. The profession itself is para- 
mount. What is happening to it in 
this segment of Western Civilization 
which we call America? The pages 
of the past are not encouraging. 
Early last century our profession was 
truly representative of that “creative 
minority” which Arnold Toynbee 
describes as vital for any living civil- 
ization. The “creative minority” 
guides and by its wise guidance at- 
tracts the majority of the society.?? 


our common 


This was the American lawyers’ role 
in 1835:23 





20. U.N. Charter, Art. 87. 

21. See particularly ‘‘Trusteeship in Action’, 6 
U.N. Bull. 139 (1949); “Council Considers Peti- 
tions’’, 6 U.N. Bull. 193 (1949); “Council Debotes 
East Africa Mission Reports'’', 6 U.N. Bul/. 360 
(1949). 

22. 3 Toynbee, A Study of History (1935) 238- 
239; 5 id. 29-31 (1939). 

23. De Tocqueville op. cit. supra note 19 at 278, 
279. 
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In America there are no nobles or 
literary men, and the people are apt 
to mistrust the wealthy; lawyers conse- 
quently form the highest political class 
and the most cultivated portion of 
society. . . . If I were asked where I 
place the American aristocracy, I 
should reply without hesitation that it 
is not among the rich, who are united 
by no common tie, but that it occupies 
the judicial bench and the bar. 
* + * 


It must not be supposed, moreover, 
that legal spirit is confined in the 
United States to the courts of justice; 
it extends far beyond them. As the 
lawyers form the only enlightened 
class whom the people do not mis- 
trust, they are naturally called upon 
to occupy most of the public stations. 


The threat to a living civilization 
arrives when the “creative minority” 
is transformed into a “dominant mi- 
nority”. Instead of meeting and con- 
quering the new challenges confront- 
ing society as the “creative minor- 
ity”, the minority disintegrates into 
a “dominating” force seeking to pre- 
serve the status quo.** Understand- 
ing this the trend of our profession 
as portrayed by keen legal scholars 
gives us cause to worry. Lord Bryce 
stated in 1888:°5 


But taking a general survey of the 
facts of today, as compared with those 
of sixty years ago, it is clear that the 
Bar counts for less as a guiding and 
restraining power, tempering the cru- 
dity or haste of democracy by its at- 
tachment to rule and precedent, than 
it did then. 


A similar decline, due partly to this 
diminished political authority, may be 
observed in its social position . . . the 
growth of huge mercantile fortunes 
and of a financial class has, as in 
France and England, lowered the rela- 
tive importance and dignity of the 
bar. 


Mr. Justice Stone observed in 
1934; 26 
In any case we must concede that 
it has given us a Bar whose leaders, 
like its rank and file, are on the whole 
less likely to be well-rounded profes- 
sional men than their predecessors, 
whose energy and talent for public 
service and for bringing the law into 
harmony with changed conditions 
have been largely absorbed in the ad- 
vancement of the interests of clients. 


Professor Harold Laski commented 
in 1947:27 


But I think it is no unfair judgment 
to say that, despite islands of interest 
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in the great ocean of indifference, law- 
yers generally remain unconcerned; 
they regard the public as a source of 
income and not as an object of obliga- 
tion; and it is especially notable that 
the more successful the lawyer, the 
less likely is he to be alert to the social 
relations of his profession. 


Frankly, the above diagnosticians 
have detected considerable impair- 
ment in the health of our profession. 
We are losing rapidly the charac- 
teristics of the “creative minority”. 
Our response to new challenges in 
our society does not attract the great 
multitudes. Perhaps in our social 
responsibilities rigor mortis has not 
as yet set in, but at least the resilience 
and creative response of our youth 
displayed a century ago has given 
way to the fixed, slow reactions of 
the aged. The symptoms of the “dom- 
inant minority” have appeared in 
our profession:?8 

. the Dominant Minority in a dis- 
integrating society tends to degener- 
ate into a close corporation whose 
ideas and ideals have the legendary 
rigidity of the unchanging “laws of the 

Medes and Persians”... . 


These postures that remain rigidly 
the same, through one bout after an- 
other of a losing battle, are the marks 
of the Dominant Minority in a disin- 
tegrating civilization. The contrast to 
the fluidity and versatility of the suc- 
cessive creative minorities in a grow- 
ing civilization is extreme. . . . The 
Dominant Minority stands stiff, like 
the pillar of salt into which Lot's wife 
was transformed as the penalty for 
looking back upon the abandoned 
Cities of the Plain instead of turning 
her face resolutely towards the moun- 
tain in which she might have found 
a happier habitation. 

In so far as it takes this stand, the 
Dominant Minority condemns itself 
in advance, to have no further part or 
lot in the work of creation; but in 
making its “great refusal” it impover- 
ishes no one but itself. 


Lawyers Are Failing 
To Meet Challenge of Our Age 


We as lawyers are failing to respond 
to the new challenges of an atomic 
age. We condemn generally the 
adaptation of our Constitution to the 
economic, social and political justice 
demanded in an industrial, urban 
civilization both nationally?® and in- 
ternationally.° To support this con- 


demnation we rely upon the “intent 
of the framers” of our great docu- 
ment. Like Lot’s wife, we look back. 
In doing so, we pervert the primary 
intentions of the constitutional draft- 
ers which were expressed exclusively 
in the Preamble of the charter, and 
we fail to recognize the need for con- 
tinual adaption of our ageless con- 
stitution to the changing affairs of 
men, Our approach to constitutional 
interpretation at the threshold of the 
atomic age manifests the “social and 
mental and spiritual fixity that is 
characteristic of dominant minori- 
ties, in contrast to creative minori- 
ties. . . .”81 We have become fixed; 
we are not fluid. We have become 
critics; we are no longer creators. 
Constitutionalism is struggling for 
birth at the world level; world gov- 
ernment is on the horizon either by 
conquest by one powerful people of 
all other peoples or co-operation 
among all peoples. The United States 
Constitution to survive must be 
adapted to the new international 
realities of the atomic age; the pri- 
mary intent of its drafters must be 
applied. In return our charter has 
much wisdom and experience to 
guide the development of interna- 
tional constitutional government. 
The American Bar was a century 
ago the logical group to stimulate 
the response to such a challenge; to- 
day the story is different. May we 
begin now to relinquish those de- 
structive features of the “dominant” 
minority and assume once again our 
“creative” role. Only thus can we 
survive the night and view the new 
dawn of world peace and justice for 
which we all so desperately yearn. 





24. 4 Toynbee op. cit. supra note 22 at 5-6 
(1939); 6 id. 177 (1939). 

25. 1 Bryce, The American Commonwealth (1888) 
376. 

26. Stone, ‘‘The Public Influence of the Bar'’, 
48 Harv. L. Rev. 1, 7 (1934). 

27. Laski, The American Democracy (1947) 582. 

28. 5 Toynbee, op. cit. supra note 22 at 31, 
32-33. 

29. Holman, ‘Must America Succumb to Stat- 
ism?"’, 35 A.B.A.J. 801, October, 1949. 

30. Rix, “Human Rights and International Law: 
Effect of the Covenant Under Our Constitution'’, 
35 A.B.A.J. 551, July, 1949, Report of Special 
Committee on Peace and Law Through United 
Nations (American Bar Association, September 1, 
1949). 

31. 5 Toynbee, op. cit. supra note 22 at 32. 
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Lawyers’ Reference Service 
(Continued from page 190) 


nity’s attitude toward legal problems 
and the Bar may be made the basis 
of an interesting article. Some of the 
material thus developed may not be 
entirely complimentary to the pro- 
fession but it is important that the 
situation as it exists be known if the 
need for the service is to be sustainecl. 

Assistance should be sought from 
local public relations counsel. They 
should be asked to develop a pro- 
gram of publicity to cover the first 
year of the service. If possible, such 
counsel should be hired on a remu- 
nerative basis but if funds for that 
purpose are not immediately avail- 
able, they may be willing to volun- 
teer their assistance in view of the 
public-service aspects of the project. 
The fresh ideas and_ professional 
touch that come from this source 
have been found invaluable. 

The lawyer in charge should be in- 
structed to keep his eye open at all 
times for human interest stories. 
Such stories are welcomed by the 
press. Factual, 
should be set up in all the court 
offices and they should be continu- 
ously and prominently displayed 
there. They should also be set up in 
public buildings such as railroad 
stations and in those business estab- 
lishments, such as banks and stores, 
which are patronized by large num- 
bers of people. 

Outside help should be enlisted in 
the distribution of small leaflets de- 
scribing the service. The women’s 
clubs of the community are easily 
persuaded to bring the service to the 
attention of all their members. Sav- 
ings banks will hand a copy to all 
depositors. The Better Business Bu- 
reau generaliy publishes a bulletin 
with wide circulation and its help is 
not difficult to obtain. 

Unallocated funds in the bar asso- 
ciation’s bank account are of course 
most useful. In many localities ap 
propriations are made for public 
relations and it is not difficult to 
persuade the board of governors that 
no more effective way can be found 
to promote good will than by build- 
ing up the reference plan. 
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It has long been recognized in 
this country that many people who 
are in need of legal services are con- 
ducting their affairs entirely without 
assistance from members of our pro- 
fession. They refrain from visiting 
lawyers because they fear the ex- 
pense or perhaps merely because they 
do not number a lawyer among their 
acquaintances. The lawyers’ refer- 
ence service was designed for the 
purpose of providing legal advice 
for people of moderate means who 
need it and who can afford to pay 
for it. The inauguration of a referral 
plan merely for such purpose would 
seem to be sufficient justification for 
its existence. 

However, the wider implications 
of the reference service are clearly 
apparent. It brings in a revenue to 
the Bar that might otherwise go to 
the unauthorized practitioner; it 
promotes “preventive law”, the 
avoidance of unnecessary litigation; 
it provides an answer to those who 
advocate measures of socialization in 
order to insure a broader availability 
of legal services for the “masses”; it 
tends to increase the respect of the 
layman for the lawyer because it 
counters his fear of exorbitant fees 
and shows the willingness of the Bar 
to devote its time and efforts in sup- 
port of a great public project. 


With such obvious advantages to 
the profession itself, there can be 
little excuse for failure to put our 
best foot foremost. The service should 
be adopted in one form or another 
by all but the smallest bar associa- 
tions in the country; it should be 
thoroughly publicized so that its 
availability will become widely 
known in all communities; every 
effort should be made to derive as 
much good will from it as can be 
obtained for the sponsoring Bar. The 
experience of those towns and cities 
that have tried the experiment, re- 
move it now from that category, and 
there is no longer any reason for 
other bar associations to hold back. 
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ment of grievances by others than 
the majority representative. This 
view is without support for while 
in the proviso to Section 9 (a), the 
right to present grievances and reach 
a settlement is given to “any indi- 
vidual employee or a group of em- 
ployees” apart from the labor organ- 
ization, to permit concerted activities 
for their settlement would clearly be 
in derogation of the rights of the 
majority representative. The Board’s 
position is directly contrary to the 
one it assumed in earlier cases, in 
which it denied the minority the 
right to do other than simply submit 
a grievance to the employer.*® In 
that contention the Board was wrong, 
as determined by the courts,? but 
for it now to swing to the other ex- 
treme and to allow the grievants 
to take concerted action to support 
a grievance is even more erroneous. 
This change of attitude cannot be 
due to the passage of the Labor Man- 
agement Relations Act,?7 since the 
amendment merely follows the in- 
terpretation as spelled out by the 
courts,?8 and ignored by the Board,?® 
and contains no such contradiction 
of the purposes of the Act, as the 
Board here sponsors. 


In the Draper Corporation® case, 
the Board held that employees were 
discriminatorily discharged for en- 
gaging in a minority strike to force 
action by the certified representative, 
and that they must be reinstated. 
in support of this view the Board 
stated that the Act’s*! purpose was 
to permit employees to organize 
with their fellows and to engage in 
concerted activities, free from em- 
ployer interference. The court over- 
ruled®? the Board’s finding of dis- 
crimination saying that 

the “wild cat” strike in which the em- 

ployees were engaged and for which 

they were discharged was not such a 

concerted activity as falls within the 

protection of Section 7 of the National 

Labor Relations Act, but a strike in 

violation of the purposes of the Act 

by a minority group of employees in 
an effort to interfere with the collec- 
tive bargaining by the duly author- 
ized bargaining agent selected by all 
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the employees. The purpose of the 
Act was not to guarantee to employees 
the right to do as they please but to 
guarantee to them the right of collec- 
tive bargaining for the purpose of 
preserving industrial peace. 


The court goes on to say, “There 
can be no effective bargaining if 
small groups of employees are at lib- 
erty to ignore the bargaining agency” 
and “take particular matters into 
their own hands and deal independ- 
ently with the employer”. 

In another case,*? where a minor- 
ity union engaged in a strike, which 
the court held was an unprotected 
strike, the court discussed two of 
the above mentioned decisions re- 
marking that, 


It is true, as noted, that in the Draper 
case as well as in the News case, supra, 
the employees were represented by a 
duly authorized bargaining agent. To 
that extent, the facts of those cases 
are distinguishable from those of the 
instant case; however, we are of the 
view that such difference in the facts 
does not alter the applicable princi- 
ple. In either event, a minority group 
is authorized to present grievances, 
but in neither event is the employer 
obligated to bargain. Such was the 
reasoning in NLRB v. Brashear 
Freight Lines . . . . The court, after 
observing that the sole reason for 
the strike was the employer's failure 
to bargain with a representative of 
the minority . . . stated, “There was 
no legal obligation to bargain with 
this representative of a minority . . . 
so a minority of the employees, who 
strike because the employer refuses 
to bargain with their representative, 
do so at their peril in so far as com- 
pulsory reinstatement is concerned.” 


Courts Have Not Supported 

Views of Board 

The Board has thus sought unsuc- 
cessfully for support from the courts 
for its views. In Kalamazoo Station- 
ery Company v. National Labor Re- 
lations Board, which the Board 
cited in Olin Industries** to buttress 
its ruling in behalf of a minority 
strike, the question decided was 
whether the strike was a violation of 
the War Disputes Act,8* and not 
whether it was an improper minor- 
ity strike. The court dismissed the 
contention that it was a minority 
strike, and therefore unlawful, by 


saying this factor “was not present’. 

In another case,37 where the em- 
ployees, as individuals and not as 
members of the union, engaged in 
concerted activities in an economic 
strike to force the employer to settle 
their grievances, they were dis- 
charged. The Board found the em- 
ployer guilty of unfair labor prac- 
tices. The court, holding contrari- 
wise condemned the idea that a mi- 
nority group has any right to engage 
in concerted activities, such as a 
“wild cat” strike and be protected, 
where the evidence does not show 
any discrimination against the em- 
ployees as union members. 


In the realm of jurisdictional 
strikes, we have had fantastic de- 
cisions, giving support to certain 
minority activities in the courts’ in- 
terpretation of the Norris-LaGuardia 
Act.88 In several of these cases elec- 
tions had been held by the Board 
to determine the bargaining agent, 
but the losing union, which ob- 
viously must then be considered a 
minority union, struck to force the 
employer to ignore the Board's cer- 
tification, and to bargain with it. 
Notwithstanding, some of the courts 
have refused an injunction against 
such conduct, describing the contro- 
versy as a “labor dispute”.8® Such 
activities are now banned under the 
Labor Management Relations Act, 





25. See Note 3, supra. 

26. NLRB v. North American Aviation, Inc., 136 
F.(2d) 898 (1943). 

27. P.L. 101, 80th Cong., Ist Sess., 1947. 

28. Hughes Too! Co. v. NLRB, See Note 13, 
supra. 

29. Arundel Corp., 59 NLRB 505 (1944); Hughes 
Tool Co., 56 NLRB 981 (1944); see also Douglas 
Aircraft Co., Inc., 25 WLB 57 (1945). Chicago 
Flexible Shaft Co., 26 WLR 401 (1945). 

30. 52 NLRB 1477, 1943. 

31. See Note 1, supra. 

32. NLRB v. Draper Corp., 145 F.(2d) 199 (1945). 

33. NLRB v. Indiona Desk Co., 16 LRRM_ 817 
(1945). 

34. 160 F.(2d) 465 (1947). Also in the name of 
Hamilton v. NLRB. 

35. See Note 21, supro. 

36. P.L. No. 89, 78th Cong., June 25, 1943. 

37. Western Cartridge Co. v. NLRB, 13 LRRM 
690 (1943). 

38. P.L. No. 65, 72d Cong., March 8, 1932. 

39. Young Brewing Co. v. Brennan, 16 LRRM 573 
(1945); American Chain Co. v. Truck Drivers Union, 
18 LRRM 2471 (1946). 
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where one union has been certified 
by the Board.4° Under the National 
Labor Relations Act as originally en- 
acted, they were also unprotected as 
being violations of the rights given 
to the majority representative, and 
therefore should not be considered 
as “labor disputes”, since the only 
“labor dispute” had been settled by 
the Board through an election. These 
attempts by a minority to thwart 
the Act were consequently enjoin- 
able. 

The National Labor Relations 
Board, despite its consistent union 
bias, has shown at-times surprising 
awareness of the inadequacy of the 
protection given under the language 
of the Wagner Act to rights of mi- 
norities and dissident groups, in 
matters other than collective bar- 
gaining or concerted activities. In 
an early case*! where the majority 
union was threatening a_ strike, 
if members of a minority union 
worked, the Board held that the dis- 
charge of members of the minority 
union constituted an unfair labor 
practice, in the absence of a union 
shop agreement, saying that “The 
result would be that the rights sup- 
posedly guaranteed under the Act, 
whether of a majority or a minority 
group, would be at the mercy of the 
employer and of rival groups in any 
case where the rival groups chose to 
exert pressure and the employer 
chose to take advantage of it.” In 
another case,4? where A. F. of L. 
members were ejected from the plant 
by the C. I. O. union, without pro- 
test by the employer, the Board held 
the employer guilty of an unfair 
labor practice in not giving the mi- 
nority union members protection in 
their jobs. Of course, under the spe- 
cific provisions of the Wagner Acct, if 
a union shop or a closed shop con- 
tract is entered into, regardless of the 
means utilized to secure it, the em- 
ployer is protected in making such 
discriminatory discharges, at the de- 
mand of the union. 

To this writer, it is difficult to see 
the actual difference between these 
two cited cases and that where a 
union shop agreement exists. The 
union had a right to strike to force 


the employer to discharge the em- 
ployees who are members of another 
union, for Section 13*4 of the Act for- 
bids any impeding or diminishing of 
this right. The employees, on the 
other hand, had a right to belong to 
any union which they desired, yet a 
union shop agreement would enable 
the union to force the employer to 
discharge nonmembers, without the 
employer’s committing an unfair la- 
Whiie « union shop 
contract would protect the employer 
forced to make such discharge to 


bor practice. 


eliminate minority employees, would 
it be any more of an unfair labor 
practice to discharge the employees, 
where the majority union engages in 
a legal strike, to accomplish such dis- 
charge, when the right to strike must 
not be abridged, as construed by the 
Board? The dissenting member of 
the Board was able to go this far, 
saying that in the absence of evi- 
dence of collusion, ke could “‘not say 
as a matter of fact”, that “the re- 
spondents committed unfair labor 
practices” in discharging the mem- 
bers of the minority union. 

In the Rutland Court case * which 
presents a very practical application 
of this question, the Board attempted 
to protect those who were discharged 
pursuant to a closed shop contract, 
because they were advocating a 
change of the bargaining representa- 
tive. There the Board said that 

employees who attempt to retain their 
membership in the contracting union 
during the life of the contract may 
not be foreclosed from doing so for 
the purpose of justifying their dis- 
charge under the contract merely be- 
cause they have designated a new rep- 
resentative for future bargaining. To 
hold otherwise would mean that an 
employer and a union official, acting 
in concert, could maintain one labor 
organization in perpetuity as the bar- 
gaining representative by the simple 
device of expelling any employees 
who wished to have a different rep- 
resentative when the question of 
renewal of the contract arose. 

The Board objects to such tactics 
by the employer and the union. Is 
not such conduct by the union alone, 
without any collusion, since under a 
closed shop or unior. shop contract, 
expulsion from the union gave the 
union the right to demand the em- 
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ployee’s discharge, equally objec- 
tionable and a violation of funda- 
mental rights? In view of the Su- 
preme Court's holding in the Allen 
Bradley Company * case, the Court 
would probably disagree with us, 
and would hold such conduct proper, 
although the union would be de- 
priving the employees of their right 
to select their bargaining representa- 
tive. Here again the Labor Manage- 
ment Relations Act comes to the res- 
cue of the employees’ rights.‘7 


Supreme Court Strikes Down 

Board's View in Rutland Court 

The Board’s view in the above case 
was struck down recently by the Su- 
preme Court in its decision*® hold- 
ing that although the Board was 
seeking “the solution of what the 





40. P.L. 101, 80th Cong. Ist Sess., §8(b)4 C. 

41. Cape Cod Trawling Co., 23 NLRB 208 (1940). 

42. Hudson Motor Car Co., 34 NLRB 815 (1941). 

43. 49 Stat. 449, 1935, §8(3). 

44. See Note 1, supra. 

45. Rutland Court Owners, inc., 46 NLRB 1040 
(1943). 

46. Allen-Bradley Co. v. Local Union No. 3, 
IBEW, 16 LRRM 798 (1945). 

47. See Note 39, supra; §8{a)3 and §8(b)2. 
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Board conceives to be an anomalous 
situation, in that Section 7 guaran- 
tees employees the right to select 
freely their representative for collec- 
tive bargaining, while the proviso 
to Section 8(3) permits a closed 
shop contract with inherent possibil- 
ities for invasion of the right guar- 
anteed by Section 7.” Continuing 
the Court said, “To sustain the 
Board’s contention would be to per- 
mit the Board under the guise of 
administration to put limitations in 
the statute not placed there by Con- 
gress. . . . Shorn of embellishment, 
the Board’s policy makes interference 
and discrimination by fellow-em- 
ployees an unfair labor practice of 
the employer. . . . The emasculation 
of the contract pressed for by the 
Board in order to achieve that which 
Congress refused to enact into law 
cannot be sustained.” The Court 
was correct in its analysis of the 
alleged discrimination, arising from 
the union’s action, and in finding 
that the Board improperly attributed 
the discharges involved to the em- 
ployer as unfair labor practices. How- 
ever, in the Court's ratifying of this 
“anomalous situation” and in deny- 
ing protection to employees seeking 
to change their bargaining agent, 
which is a constitutional right, this 
result would be disastrous, except 
for the provisions of the amended 
law.* 

The Board has taken an outra- 
geous position, in that it recognized 
the reprehensible conduct only if it 
could conclude that the employer 
was a party to depriving the employ- 
ees of their rights, and not if it was 
the union alone which was at fault. 
Furthermore, what has made it more 
serious is that the Board has imputed 
collusion between the employer and 
the union, which the facts do not 
establish, and a desire on the part 
of the employer, equally unsubstan- 
tiated, to take advantage of the con- 
flict between the unions, in order to 
discriminate against its employees. 
Of course, under the Wagner Act it 
could not charge a union with an 
unfair labor practice, but it could 
deprive it of its gains, by cancelling 
its certification, as not being respon- 
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sive to the employees’ uncoerced 
wishes. In Hughes Tool Co. v. 
NLRB,*° the Court said, “It may be 
true that the Board has no power 
to order the representative specific- 
ally to do anything, but the rule- 
making authority granted in Sec. 
6 (a)®! might be used to curb con- 
duct which is unfair and not accord- 
ing to law.” 

This confusion and misunder- 
standing of the purpose to be achieved 
by our labor laws so sharply deline- 
ated in these decisions must deeply 
perplex the employer and others who 
seek in them for a clarification of 
their course of conduct in labor rela- 
tions. It is to be deplored that too 
often it is obvious that the aim of 
the Board has not been to protect 
“the exercise by workers of full 
freedom of association, self-organiza- 
tion, and designation of represent- 
atives of their own choosing”,®? as 
these words are normally construed, 
but to identify these interests of the 
employees completely with a union 
or with any lesser group which ap- 
pears more aggressively opposed to 
the employer. It is this doctrine of 
the inseparability of employees and 
the union which has led the Board 
to stray from the Act and to violate 
our constitutional heritage. 


Act Does Not Force 
All Employees To Join Union 


The declared aim of the statute is to 
facilitate the selection of a bargain- 
ing representative and to promote 
collective bargaining, if a majority 
of the employees wish it. To achieve 
this, the statute provides a means 
for ascertaining the majority repre- 
sentative, and confers upon the rep- 
resentative thus selected by the ma- 
jority the right to represent the em- 
ployees in the unit, because of the 
weakness and ineffectiveness at times 
of individual bargaining. The Act 
does not force all employees to join 
a union, which the Board has so fre- 
quently conceived it to be its mission 
to advance. Employees may freely 
withdraw their agency and, if unco- 
erced, neither the Board nor any un- 
ion nor the courts should bar the ex- 
ercise of that right. Individuals or a 


minority have the right to seek a new 
bargaining representative without 
the risk of losing their jobs, for these 
jobs are not within the power of 
the representative to control. 

In order to give dignity to this 
agency and to justify its assumption 
of other powers than those of rep- 
resentation, an analogy has been 
drawn between the position of the 
union and that of a government. 
This is fallacious and unwarranted, 
since the function of the union is 
not to govern but to represent the 
employees in negotiating an agree- 
ment which will set forth their em- 
ployment relations, and is not to 
create a social order. This represent- 
ative is chosen by an electorate which 
is not based on citizenship or any 
comparable status, but on the pres- 
ent holding of a job in that partic- 
ular employer, plant, craft or lesser 
unit. Because of the turnover in em- 
ployment due to industrial factors 
and to the employee’s personal cir- 
cumstances, the composition of this 
unit or electorate is constantly chang- 
ing. For the representative or agent 
to be able to force the discharge of 
the employee for seeking a change 
in representation or for nonmember- 
ship in the union, would be equiva- 
lent to the dominant political party 
depriving a man of his citizenship 
and the right to vote because he does 
not favor that party. An exercise of 
power in such fashion is obviously 
a totalitarian device, and is com- 
pletely destructive of democratic 
rights. This danger is noted by the 
Board although it overlooks the 
probability of the union alone re- 
sorting to such measures to ensure 
its continuation in power. 

We have not commented here on 
the right of the individual to work 
where he can obtain employment 
regardless of membership or non- 
membership in the union, since we 
have discussed it at considerable 
length elsewhere.®? However, we must 





48. Colgate-Palmolive-Peet Co. v. NLRB, 25 
LRRM 2095 (1949). 

49. See note 39, supra, §8(b)2. 

50. 15 LRRM 852 (1945). 

51. See note 1, supra. 

52. See note 1, supra, §1. 

53. 35 A.B.A.J. 110, February, 1949; Rose, 3 Va. 
law Weekly Dicta (No. 4, 1950}. 
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note that this right to work is of 
fundamental importance in any con- 
sideration of minority rights in rela- 
tion to those of the majority. Since 
the composition of the bargaining 
unit is based on the holding of a 
job, the right to work and hold a 
job in the unit determines the eligi- 
bility of those who may comprise 
the electorate, which will vote to 
designate the representative, which 
then is to bargain with the employer. 
It the right to work is denied, be- 
cause of nonmembership in_ the 
union or other specious reason, then 
the electorate rests upon a qualifica- 
tion clause, similar to that of race 
or religion, and minority rights are 
therefore in peril. If any party con- 
tending for bargaining rights, which 
are the rights to negotiate the terms 
of the agreement in bargaining with 
the employer, has the right to de- 
termine which employees shall con- 
stitute the electorate, then it can 
make sure of its continued control.** 
The claim of any majority group or 
any other that it is necessary to dis- 
criminate against minorities, in order 
to protect its position, is the founda- 
tion of tyranny. 

As to the rights of minorities in 
labor relations, our conclusion must 
be this. In the matter of the contract, 
which establishes the rules governing 
the relations between the employer 
and the union representing the em- 
ployees, selected by the majority, the 
making of the contract and its ad- 
ministration, the majority represent- 
ative must have the final say on be- 
half of the employees, but the rep- 
resentative must recognize its respon- 
sibility to the minority in the bar- 
gaining unit, the same as the ma- 
jority party must in governing the 
state.55 Of course, if there is no ma- 
jority representative, the individuals 
or minorities have the right to nego- 
tiate contracts with their employer 
on behalf of themselves alone.** 
However, to permit the minority to 
engage in strikes or concerted activi- 
ty, under the protection of the Na- 
tional Labor Relations Act, either 
the original or the amended, is in 
derogation of the rights of the ma- 
jority representative, since the pur- 


pose of the Act is to channel all col- 
lective or concerted activity through 
the representative chosen by the ma- 
jority, and hence the employer is not 
only not required, but may not rec- 
ognize any such concerted activity 
unless it is in behalf of the majority 
representative." Therefore, concerted 
activities by a minority because of 
grievances or matters not related to 
the bargaining function, are not pro- 
tected. Where a grievance procedure 
exists for their settlement and the 
employer is ready in good faith to 
determine the matter in z.cord with 
it, such concerted activities are basic- 
ally attempts to change the contract, 
because it is an appeal to force and is 
not the settlement of the complaint 
according to the interpretation of 
the contract under its terms. Strikes 
under such circumstances are efforts 
to achieve the purposes of collective 
bargaining. 

What rights are left to the indi- 
vidual and to the minority, since it 
is denied any role in collective bar- 
gaining? Its rights are the fundamen- 
tal ones, for it is within its province 
to form a union, to join or assist a 
labor organization which may even- 
tually comprise the majority. As we 
have noted at the beginning, the dem- 
ocratic process recognizes the pos- 
sibility that the minority may not 
through violence become the ma- 
jority, but through peaceful methods 
such as free speech. This change in 
the majority is manifested primarily 
and preferably, as provided in the 
Act, by a secret ballot,5* wherein the 
employees vote freely for their choice 
as to the particular bargaining agent 
or for none. Therefore, this right to 
vote for their choice, to advocate one 
representative rather than another, 
to urge one course instead of some 
other, without fear of discrimination 
by either the employer, the union or 
the Government is the essential right 
of the minority. The Act was passed 
to protect the right of employees to 
select their representative for collec- 
tive bargaining, but the experience 
of the Board has shown, as noted by 
Mr. Justice Jackson in his dissent®® 
quoted above, that with the increas- 
ing power of the representative, the 


Labor Relations 


right of the minority must be pro- 
tected against those who control the 
bargaining representative. 

The individual employees have 
the right, in proper fashion, to with- 
draw their agency, or to seek another 
agency, to criticize the conduct of 
the bargaining representative, to 
process grievances and to engage in 
any of the activities which indivi- 
duals may engage in, which do not 
relate to the making of the bargain- 
ing agreement, but concern the indi- 
vidual and his rights to participate 
in union activities or not to partici- 
pate under the Constitution and 
laws of the United States and the 
several states. It is the right of indi- 
viduals and minorities to advance 
these matters, without interference 
by the employer or the majority 
union, but they may not undertake 
concerted action to accomplish them, 
and expect the protection of the Act 
in retaining their jobs. 

These rights of the minority give 
sanction and strength to the rights 
of the majority. If these rights of the 
minority are not protected in the 
face of a majority, as is required by 
democratic aims, then the rights of 
the majority may well become under- 
mined or destroyed by the undemo- 
cratic power of an aggressive minor- 
ity. The guarantee which we give to 
these rights of a minority is a guar- 
antee of the rights of the majority, 
since the two are complementary to 
each other in a democratic state. 





54. See note 44, supra. 

55. See note 16, supra. 

56. J. 1. Case Co. v. NLRB, 321 U.S. 332 (1944). 
57. See note 18, supra. 

58. See note 1, §9a). 

59. See note 13, supre. 
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